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2 Larry Finley and Miriam Finley vs. 


In the District Court of the United States 
Southern District of California 


Central Division 
No. 4328-O’C 


LARRY Nir ye 
Plaintiff, 


vs. 


MUSIC CORPORATION OF AMERICA, a Delaware 
corporation; JULES CC. STEIN: H. EF. BisHi@r. 
LAWRENCE BARNET, DOE ONE, DOE TWO, 
DOE THREE, DOE FOUR, DOE FIVE, DOESSre 
DOE SEVEN, and DOE EIGHT, 

Defendants. 


COMPLAINT FOR DAMAGES AND INJUNCTION, 
UNDER SHERMAN ANTI-TRUST ACT 
(Act of July 2, 1890; 26 Stat. 209) 


Plaintiff complains of defendants above-named and for 


cause of action alleges: 


i 


Plaintiff is now, and ever since the 3rd day of January, 
1945, has been, the Operator under a three-year lease from 
the City of San Diego, State of California, of a certain 
Amusement Park in the said City of San Diego known 
as ‘‘Mission Beach Amusement Park,” and of the Mission 
Beach Ballroom, an adjunct of said amusement park; said 
written lease has approximately two (2) years and nine 


(9) months. to..cun before the term thereof. expires. [2] 


Music Corporation of America, ctc., ct al. 3 


ie 

One Wayne Dailard is now, and for a long time last 
past has been, the owner and operator of a certain ball- 
room in the City of San Diego, California, known as 
“Pacific Square’; and said Dailard was for a period of 
five (5) years and until the 3lst day of December, 1944, 
the Lessee from the City of San Diego and the Operator 
of said Mission Beach Amusement Park and said _ ball- 
room in said Mission Beach Amusement Park. 


III. 

Defendant Music Corporation of America is a corpo- 
ration duly organized and existing under and by virtue 
of the laws of the State of Delaware, having its principal 
place of business in the City of Chicago, State of Illinois. 
Said corporation 1s now, and at all times since the month 
of April, 1938, has been qualified, licensed, and authorized 
to transact and do business in the State of California, 
and maintains an office in the City of Beverly Hills, State 
of California. 

Defendant Jules C. Stein is now, and at all times here- 
in mentioned was, the President of defendant Music 
Corporation of America, and resides in the City of Bev- 
erly Hills, California. 

Defendant H. E. Bishop is now, and at all times here- 
in mentioned was, an agent, employee, and servant of 
defendant Music Corporation of America, and occupies 
the Position with his said employer known as “orchestra 
broker.” 

Defendant Lawrence Barnet is now, and at all times 
herein mentioned was, an agent, employee, and servant of 
defendant Music Corporation of America and the Vice- 
President in charge of orchestras. 


4 Larry Finley and Miriam Finley vs. 


Defendants Doe One, Doe Two, Doe Three, Doe Four, 
Doe Five, Doe Six, Doe Seven, and Doe Eight are agents, 
servants, employees, officers, and directors of defendant 
Music Corporation of America, and are sued herein under 
said fictitious names for [3] the reason that plaintiff does 
not now know their true names or capacities, and plaintiff 
asks leave of Court to amend this complaint and insert 
such true names and capacities when the same become as- 
certained by him. 


IV. 

Defendant Music Corporation of America is engaged 
in the business of acting as personal representative and 
employment agent for many persons in the entertainment 
industry in the United States and is engaged in carrying 
on an extensive interstate business in the representation as 
such personal representative and agent for many artists 
and organizations in various fields of entertainment. In 
the course of its said representation and agency said de- 
fendant transports between the several states of the United 
States not only the various members of entertainment 
groups, dance bands, vocal organizations, and the like, but 
in connection therewith transports between the several 
states large quantities of costumes, musical instruments, 
musical arrangements, and other paraphernalia of the en- 
tertainment business, all of which are equally, if not more 
important than the personnel involved in such transac- 
tions. In particular, said defendant is now, and for many 
years last past has been, the personal representative and 
agent for employment purposes of approximately ninety- 
five percent (95%) of all ‘name’ bands, and the owners, 
directors, and leaders of such “name” bands within the 
United States. By “name” bands, as used herein, is 
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meant dance bands and orchestras who engage in fields 
of entertainment such as radio, motion pictures, theatrical, 
and ballrooms, and the names of whose leaders are re- 
nowned and well known to the general public throughout 
the United States and internationally. Included within 
the “name” bands represented by said defendant are the 
following: Harry James, Tommy Dorsey, Jan Garber, 
Ted Fiorito, Gene Krupa, Ted Lewis, Benny Goodman, 
Kay Kyser, [4] Sammy Kaye, Freddy Martin, Guy 
Lombardo, Xavier Cugat, Charlie Barret, Jack Teagar- 
den, Bob Chester, Phil Harris, Skinnay Ennis, Joe Reich- 
man, Louis Armstrong, Les Brown, Bernie Cummins, Al 
Donahue, Henry King, Harry Owens, and Tommy 
Tucker. 


We 

Defendant Music Corporation of America and said 
Wayne Dailard have heretofore entered into, and there is 
now in full force and effect, an agreement whereby said 
Wayne Dailard shall have the exclusive right to employ 
and use the artists and “name” bands represented by 
defendant Music Corporation of America within San 
Diego County, State of California; and defendants and 
each of them, and said Wayne Dailard, have unlawfully 
engaged in a combination and conspiracy in violation of 
the provisions of the Act of Congress passed July 2, 
1890, entitled ““An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies,” and are 
engaged in such combination and conspiracy to place un- 
lawful restraint upon the trade and commerce of musical 
entertainment between the several states and territories 
of the United States. ‘> os 
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Wit. 

As an example of some of the acts and things done 
by defendants, and each of them, and said Wayne Dailard, 
in carrying out said unlawful combination and conspiracy, 
plaintiff alleges that defendants, and each of them, and 
said Wayne Dailard, have done or caused to be done the 
following acts and things and adopted the courses of 


conduct hereinafter described: 


A. In or about the month of November, 1944, 
plaintiff was advised by the City of San Diego, that 
he had been awarded a lease upon said Mission Beach 
Amusement Park and Mission Beach Ballroom, for 
a period of three (3) years commencing January 3, 
1945; plaintiff immediately thereupon commenced 
negotiations with defendant Music [5] Corporation 
of America and its officers, agents, and employees, 
hereinabove referred to, for the purpose of obtaining 
the services of the “name” bands controlled by said 
defendants at said Mission Beach Ballroom, and de- 
fendant Music Corporation of America and its said 
officers, agents, and employees agreed to supply to 
plaintiff said “name’’ bands at prices currently being 
offered to other ballrooms. In reliance thereon, plain- 
tiff undertook the preparation of said Mission Beach 
Ballroom for a grand opening on the 3rd day of 
February, 1945, and continuously during the months 
of December, 1944, and January, 1945, requested of 
defendant and its said agents, servants, and employees 
that he be advised of the identity of the “name” 
band who would be supplied for said grand opening. 
Said defendant and its said agents, servants, and 
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employees, consistently refused to furnish plaintiff 
with the information requested or to offer to him: 
any “name” band, or any band, or any musical en- 
tertainment for said purpose. 


B. During the early part of the month of Febru- 
ary, 1945, plaintiff personally, and through his at- — 
torneys, advised defendant Music Corporation of 
America that he intended to commence an action 
against it under the Sherman Anti-Trust Act, and 
immediately thereafter and on or about the 23rd 
day of February, 1945, defendant Music Corporation 
of America and its agents, servants, and employees, 
offered to book Jack Teagarden at plaintiff’s said 
ballroom at a price of Twenty-two Hundred and 
Fifty Dollars ($2,250), minimum guarantee against 
fifty per cent (50%) of the gross receipts to be taken 
in by said ballroom for a two-night engagement. 
Plaintiff is informed and believes and therefore al- 
leges, that the price at which said defendants quoted 
[6] Jack Teagarden and his orchestra to plaintiff 
was substantially higher than the current price to 
other ballrooms of the size and character similar to 
that of plaintiff for said “name” band. 


C. From time to time during the months of Jan- 
uary and February, 1945, plaintiff advised defend- 
ant Music Corporation of America and its said 
agents, servants, and employees, of various “name” 
bands he desired to engage for performances at his 
said ballroom, and in each of said instances, the 
“name” band indicated by plaintiff to said defendants 
as desirable was subsequently booked into. said ball- 
room operated by said Wayne Dailard. 
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D. On or about the 20th day of January, 1945, 
defendant Music Corporation of America and _ its 
agents, servants, and employees, offered to book the 
King Sisters, a vocal quartet, for plaintiff’s said 
ballroom, on February 10 and February 11, 1945, at 
a price of One Thousand, Five Hundred Dollars 
($1,500) for both nights. Plaintiff accepted said 
offer and daily thereafter requested of said defend- 
ants that the contracts for said booking be forwarded 
to him. Plaintiff received no reply from said de- 
fendants, and on or about the 25th day of January, 
1945, plaintiff was advised by reading an advertise- 
ment in the San Diego Newspapers, that said King 
Sisters were booked into said Pacific Square, the 
ballroom operated by said Wayne Dailard, for an 
engagement on the 2nd to 4th days of February, 
1945. 


E. Plaintiff is informed and believes, and upon 
such information and belief alleges, that as to the 
few “name” bands not controlled by defendant Music 
Corporation of America said defendant and its of- 
cers, agents, servants, and employees have through 
means and methods unknown to plaintiff exerted 
pressure and influence upon the personal representa- 
tives [7] and employment agents for said few re- 
maining “name” bands, compelling them to refrain 
from and refuse to offer said “name” bands for 
bookings at plaintiff’s said ballroom other than at 
prices very substantially higher than the current 
prices commanded by said “name” bands at other 
ballrooms of the size and character similar to that 
of plaintiff. 
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F. Plaintiff is informed and believes, and upon 
such information and belief alleges, that defendant 
Music Corporation of America has and maintains 
exclusive contracts for various localities with many 
other ballrooms, one in each of such localities, simi- 
lar to the arrangement between said defendant and 
said Wayne Dailard in the County of San Diego, 
California; and plaintiff is further informed and 
believes, and upon such information and helief al- 
leges, that defendant Music Corporation of America, 
through means and methods unknown to plaintiff, 
compels other personal representatives and employ- 
ment agents to split fees with it upon bookings 
of clients of said other personal representatives and 
employment agents in said ballrooms with whom said 
defendant has exclusive agreement in said various 
localities. 


G. On or about the 27th day of February, 1945, 
defendant Music Corporation of America and _ its 
said agents, servants, and employees, offered to 
book Ted Fiorito and his orchestra at plaintiff’s said 
ballroom, at and for a price of Two Thousand, Five 
Hundred Dollars ($2,500), minimum guarantee 
against fifty per cent (50%) of the gross receipts 
for a two-night engagement. Plaintiff is informed 
and believes, and upon such information and _ belief 
alleges, that said price so quoted is very substantially 
in excess of the price currently being asked [8] 
for such orchestra of other ballrooms of a size and 


character similar to that of plaintiff. 
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As a result of the combination and conspiracy herein- 
before alleged, and of the various acts done in pur- 
suance thereof by defendants, and each of them, plain- 
tiff has been unable to obtain first-class musical enter- 
tainment and ‘‘name” bands for appearances and exhibi- 
tions at the said Mission Beach Ballroom at the said 
Mission Beach Amusement Park in the City of San 
Diego, California, and has been restricted in his trade 
and competition with other ballrooms in said City of 
San Diego; all of which was and is injurious to plain- 
tiff and excluded plaintiff from competition in the trade, 
and because of such inability to compete by reason of 
the foregoing, he has been damaged in that his busi- 
ness has been rendered unprofitable, and will continue 
to be rendered unprofitable during the remainder of the 
term of his said lease: all to his damage in the sum 
of One Million Dollars ($1,000,000.00) ; and plaintiff is 
entitled under the laws of the United States, to wit, 
Section 7 of the Sherman Law above referred to, to 
recover three-fold his actual damages, to wit, the sum 


of Three: Million Dollars ($3,000,000.00). 
VIII. 


Plaintiff, in order to enforce his rights against the 
defendants, has employed the services of Messrs. Desser, 
Rau & Christensen, a firm of attorneys in the City of 
Los Angeles, State of California, the members of whom 


are all licensed and-authorized to practice before the 
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District Courts of the United States, and under the 
laws of the United States, [9] to wit, Section 7 of the 
Sherman Act, plaintiff is entitled to recover from de- 


’ 


fendants a reasonable attorneys’ fees, and that reason- 
able attorneys’ fees in this action is the sum of One 


Hundred Thousand Dollars ($100,000). 


IX. 


There is a diversity of citizenship of the parties in this 
action, and by reason thereof and by reason of the pro- 
visions of Chapter 648 of the United States of 1890 and 
the Acts amendatory thereto, this Court has jurisdic- 
tion of the parties hereto and the subject matter of 


this action. 


Wherefore, plaintiff prays judgment against the de- 
fendants and each of them for the sum of One Million 
Dollars ($1,000,000) as damages, and that said sum be 
trebled in accordance with the provisions of Section 7 of 
the Act of July 2, 1890, 26 Stat. 209; for reasonable at- 
torneys’ fees in the sum of One Hundred Thousand Dol- 
lars ($100,000); and for costs of suit herein incurred. 


DESSERS RAU & CHRISTENSEN 
By Arthur A. Desser 
Attorneys for Plaintiff [10] 


[ Verified. ] 


[Endorsed]: Filed Mar. 20, 1945. [11] 


12 Larry Finley and Minam Finley vs. 


[Title of District Court and Cause. ] 


ANSWER TO COMPLAINT OF DEFENDANTS 
MUSIC CORPORATION OF AMERICA Pin 
C. STEIN, H. E. BISHOP AND EAWRENCE 
BARNEF LAWRENCE R. BARNETT 


Defendants Music Corporation of America, a corpo- 
ration, (hereinafter referred to as MCA), Jules C. Stein, 
H. E. Bishop and Kawrernee Barnet, Lawrence R. Bar- 
nett (purs to ord 2/8/46 L.B.F.] jointly and severally 
answer plaintiff's complaint, and admit, deny and allege 


as follows: 


ls 
Answering Paragraph I, defendants allege that they 
have no knowledge or information sufficient to form 


a belief as to the truth of the averments thereof. 


Le 
Answering Paragraph II, defendants allege that 
they have no knowledge or information sufficient to 
form a belief as to the [12] truth of the averments 
thereof. 


IU 
Answering Paragraph III, defendants admit that MCA 
is a Delaware corporation licensed and authorized to do 
and transact business in the State of California, and that 
it maintains an office in the City of Beverly Hills, State 
of California; admit that Jules C. Stein has been and is 
the president of said MCA and that he resides in the 
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City of Beverly Hills; admits that defendant H. E. 
Bishop is an employee and servant of defendant MCA, 
but deny that he occupies a position with said company 
known as ‘Orchestra Broker”; admit that defendant 
Lawrenee Barnet Lawrence R. Barnett [purs to ord 
2/8/46 L.B.F.] was and is an employee and vice presi- 
dent of defendant MCA. 


IV. 


Answering Paragraph IV, defendants admit that de- 
fendant MCA is engaged in the business of acting as 
employment agent for persons who are employed in the 
entertainment industry in the United States, and admit 
that defendant MCA has in the past, and is now, acting 
as employment agent for certain persons who, as leaders 
or directors of musicians who work together as bands or 
orchestras, accept and obtain employment to render their 
services for theatres, ballrooms, dance halls and places of 
entertainment. Admit that MCA represents as employ- 
ment agent those certain persons who are such leaders or 
directors of bands or orchestras and whose names are 
listed in plaintiff’s complaint, Paragraph IV, page 3, line 
31, to page 4, line 4. Further answering said paragraph, 
defendants deny each and every other allegation therein 


contained. 


Vi, 


Answering Paragraph V, defendants deny each and 


every allegation therein contained. [13] 
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Answering Paragraph VI, defendants deny, insofar as 
it is averred that they or any of them, together with 
Wayne Dailard or with any other person, are, or at any 
times were, engaged in or were carrying out any unlaw- 
ful combination or conspiracy either as alleged in said 
complaint or otherwise, or at all. By way of answer to 
the specific sub-paragraphs of said Paragraph VI, de- 


fendants state: 


(a) Answering sub-paragraph A thereof, defend- 
ants admit that plaintiff at some time prior to Jan- 
uary 3, 1945, offered to enter into a contract to 
employ certain bands and orchestras, the persons 
comprising which the defendant MCA represented 
as employment agent, and that certain conversations 
were had between employees of said MCA and said 
plaintiff concerning said offer. Further answering 
said sub-paragraph, defendants deny each and every 


allegation therein contained. 


(b) Answering sub-paragraph B, defendants ad- 
mit that defendant MCA, as employment agent for 
Jack Teagarden and the musicians who worked to- 
gether with him as a band or orchestra, offered to 
contract for the employment of said Jack Teagar- 
den and said musician members of his band at a 
price of $2,250.00 as a minimum guarantee, against 
50% of the gross receipts, for a two-night engage- 


ment. Further answering said sub-paragraph, de- 
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fendants deny each and every other allegation therein 


contained. 


(c) Answering sub-paragraph C, defendants deny 


each and every allegation therein contained. 


(d) Answering sub-paragraph D, defendants deny 


each and every allegation therein contained. 


(e) Answering sub-paragraph E, defendants deny 


each and every allegation therein contained. 


(f) Answering sub-paragraph F, defendants deny 


each [14] and every allegation therein contained. 


(g) Answering sub-paragraph G, defendants ad- 
mit that MCA, as employment agent for Ted FioRito 
and the musicians who worked together with him as 
a band or orchestra, offered the employment of said 
Ted FioRito and said musician members of his band 
at a price of $2,500.00 minimum guarantee against 
50% of the gross receipts for a two-night engage- 
ment. Further answering said sub-paragraph, de- 
fendants deny each and every other allegation therein 


contained. 


VIL. 

Answering Paragraph VII, defendants deny each and 
every allegation therein contained. Defendants specific- 
ally deny plaintiff has been damaged by any act or con- 
duct on their part, either as alleged in said complaint, 
or at all, in the sum of $1,000,000, or in any, other sum 


or amount whatsoever. 
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Vala: 
Answering Paragraph VIII, defendants deny each and 


every allegation therein contained. 


IX. 
Answering Paragraph IX, defendants deny that there 
is a diversity of citizenship of most of the parties to said 
action and that all of the defendants except MCA are 


citizens and residents of the State of California. 


SECOND DEFENSE 
X. 


Defendants aver that said complaint does not, nor does 
any part thereof, state a claim upon which recovery can 


be had as against [15] said defendants, or any of them. 


Wherefore, defendants pray that plaintiff take nothing 
by his complaint herein filed; for their costs herein in- 


curred, and for all proper relief. 


PACHT, PELTON, WARNE, ROSS & BERNHARD 
CLORE WARNE 
N. JOSEERHVROSs 
LOUIS M. BROWN 
Attorneys for Said Defendants 


Received copy of the within Answer to Complaint this 
2nd day of July, 1945. Desser, Rau & Christensen. 


[Endorsed]: Filed Jul. 2, 1945. [16] 


a 


ld 


Music Corporation of America, etc., et al. IW 
[| Minutes: Wednesday, February 6, 1946] 


Present: The Honorable Paul J. McCormick, District 
Judge. 

This cause coming on for further jury trial; Wm. H. 
Christensen, F. Fillmore Jaffe, and L. M. Karp, Esgs., 
appearing as counsel for the plaintiff; Frank P. Doherty, 
Clore Warne, and Harold F. Collins, Esqs., appearing 
as counsel for the deferidants; the jury is present and it 


is ordered that trial proceed. 


Attorney Doherty makes a statement and presents writ- 
ten objections of defendants to introduction of records 
and further evidence re alleged damages suffered by 
plaintiff, which are filed and entered in the record, and 
the Court states that rulings heretofore made will stand 
and that the Court will reserve further rulings at this 
time. Respective counsel stipulate as to certain inter- 


rogatories and answers thereto. 


Jack M. Ostrow, a witness for the plaintiff, heretofore 
sworn, resumes the stand and testifies further on ex- 


amination by Attorney Doherty. 


Eugene A. Hansen, a witness for the plaintiff, hereto- 
fore sworn, resumes the stand and testifies further on 


examination by Attorney Doherty. 


At 12 o’clock noon the Court reminds the jury of the 


admonition heretofore given and recesses to 2 P. M. 


Court reconvenes at 2:05 P. M.; all present as before; 


the jury is present and it is ordered that trial proceed. 
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Eugene A. Hansen, a witness for the plaintiff, hereto- 
fore sworn, resumes the stand and testifies further on 


examination by Attorney Doherty. [17] 


Jack M. Ostrow, a witness for the plaintiff, heretofore 
sworn, resumes the stand and testifies further on examina- 


tion by Attorneys Doherty and Christensen. 


Eugene A. Hansen, a witness for the plaintiff, here- 
fore sworn, resumes the stand and testifies further on 


examination by Attorneys Doherty and Christensen. 


At 3:05 P. M. the Court reminds the jury of the ad- 


monition heretofore given and declares a recess. 


At 3:25 P. M. Court reconvenes; all present as be- 
fore, except the jury. Court having reconvened with the 
jury absent and out of hearing of the Court Room, at 
the request of counsel for the plaintiff, Attorney Chris- 
tensen moves the Court to permit the plaintiff to file an 
amended complaint, and presents the said amended com- 


plaint to the Court and copy to opposing counsel. 


Attorney Collins argues in opposition to the motion. 


Attorney Christensen argues further. 


The Court makes a statement of its views and grants 
the motion of plaintiff to file amended complaint. The 


amended complaint is filed by the Clerk. 


Attorney Collins makes a statement and it is stipulated 
and ordered that the defendants’ answer to the original 
complaint may stand as the answer to the amended 


complaint. 
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Attorney Doherty makes a statement. The Court makes 


a further statement of its views. 


Povo Vi, the Court directs that the jury be 
brought into Court, and the jury returns to the Court 
Room. 


Defendants’ Exhibit L is offered and admitted into 


evidence. 


At 4 P. M. the Court reminds the jury of the admoni- 
tion heretofore given and excuses them until 10 A. M., 


February 7, 1946, and the jury leaves the Court Room. 
After the jury leaves the Court Room, Attorney Chris- 


tensen moves that the action be dismissed as to defendant 
Jules C. Stein, and it is so ordered. Plaintiff rests. [18] 


Attorney Collins, on behalf of the defendants, moves 
that the Court direct a verdict in favor of the defendants, 
and presents a written motion to the Court, which is 
filed. 


Attorney Collins argues on said motion. 


The Court makes a statement of its views and it is 
ordered that the motion of defendants for a directed ver- 


dict be, and it is, denied, without prejudice. 


At 4:40 P. M. court recesses in this trial to 10 A. M., 
February 6, 1946, and court adjourns. [19] 
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AMENDED COMPLAINT FOR DAMAGES AND 
INJUNCTION, UNDER SHERMAN ANGE 
feos l Aer 


(Aet oi July 2718905126 Stateeze2) 


Leave of Court having been first obtained, plaintiffs 
file herein their First Amended Complaint, and for cause 
of action allege: 


I. 


Plaintiffs are, and at all times herein mentioned have 
been, copartners engaged in business under the fictitious 
firm name and style of Larry Finley & Associates, and 
prior to the commencement of the within action, plaintiffs 
caused to be filed and published a certificate in compli- 
ance with the provisions of Sections 2466 and 2468 of the 
Civil Code of the State of California. 


II. 


Plaintiffs are now, and ever since the 3rd day of Jan- 
uary, [20] 1945, have been, the Operators, under a three- 
year lease from the City of San Diego, State of Cali- 
fornia, of a certain Amusement Park in the said City of 
San Diego known as “Mission Beach Amusement Park,” 
and of the Mission Beach Ballroom, an adjunct of said 
amusement park; said written lease has approximately 
two (2) years and nine (9) months to run before the 
term thereof expires. 


IUD), 


One Wayne Dailard is now, and for a long time last 
past has been, the owner and operator of a certain ball- 
room in the City of San Diego, California, known as 
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“Pacific Square”; and said Dailard was for a period of 
five (5) years and until the 3lst day of December, 1944, 
the Lessee from the City of San Diego and the Operator 
of said Mission Beach Amusement Park and said ball- 
room in said Mission Beach Amusement Park. 


We 

Defendant, Music Corporation of America is a corpo- 
ration duly organized and existing under and by virtue 
of the laws of the State of Delaware, having its principal 
place of business in the City of Chicago, State of Illinois. 
Said corporation is now, and at all time since the month 
of April, 1938, has been qualified, licensed and authorized 
to transact and do business in the State of California, and 
maintains an office in the City of Beverly Hills, State of 
California. 


Defendant Jules C. Stein is now, and at all times here- 
in mentioned was, the President of defendant Music Cor- 
poration of America, and resides in the City of Beverly 
Hills, California. 


Defendant H. E. Bishop is now, and at all times here- 
in mentioned was, an agent, employee and servant of de- 
fendant Music Corporation of America, and occupies the 
position with his said employer known as “orchestra 
broker.” 

Defendant Lawrence Barnet Lawrence R. Barnett 
[purs to ord 2/8/46 L.B.F.] is now, and at all times 
herein mentioned was, an agent, employee and servant of 
defendant Music [21] Corporation of America and the 
Vice-President in charge of orchestras. 

_ Defendants Doe One, Doe Two, Doe Three, Doe Four, 
Doe Five, Doe Six, Doe Seven and Doe Eight are agents, 
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servants, employees, officers and directors of defendant, 
Music Corporation of America, and are sued herein under 
said fictitious names for the reason that plaintiffs do not 
now know their true names or capacities, and plaintiffs 
ask leave of Court to amend this amended complaint and 
insert such true names and capacities when the same 
become ascertained by plaintiffs. 


N. 


Defendant Music Coropration of America is engaged 
in the business of acting as personal representative and 
employment agent for many persons in the entertainment 
industry in the United States and is engaged in carrying 
on an extensive interstate business in the representation 
as such personal representative and agent for many ar- 
tists and organizations in various fields of entertainment. 
In the course of its said representation and agency, said 
defendant transports between the several states of the 
United States not only the various members of entertain- 
ment groups, dance bands, vocal organizations and the 
like, but in connection therewith transports between the 
several states large quantities of costumes, musical instru- 
ments, musical arrangements and other paraphernalia of 
the entertainment business, all of which are equally, if 
not more important than the personnel involved in such 
transactions. In particular. said defendant is now, and 
for many years last past has been, the personal represen- 
tative and agent for employment purposes of approxi- 
mately ninety-five percent (95%) of all “name” bands 
within the United States. By “name” bands, as used 
herein, is meant dance bands and orchestras who engage 
in fields of entertainment such as radio, motion pictures, 
theatrical and ballrooms, and the names of whose leaders 
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are renowned and well known to the [22] general public 
throughout the United States and internationally. In- 
cluded within the “name” bands represented by said de- 
fendant are the following: Harry James, Tommy Dor- 
sey, Jan Garber, Ted Fiorito, Gene Krupa, Ted Lewis, 
Benny Goodman, Kay Kyser, Sammy Kaye, Freddy Mar- 
tin, Guy Lombardo, Xavier Cugat, Charlie Barnet, Jack 
Teagarden, Bob Chester, Phil Harris, Skinnay Ennis, Joe 
Reichman, Louis Armstrong, Les Brown, Bernie Gum- 
mins, Al Donahue, Henry King, Harry Owens, and 
Tommy Tucker. 


VI. 


Defendant Music Corporation of America and said 
Wayne Dailard have heretofore entered into, and there 
is now in full force and effect, an agreement whereby said 
Wayne Dailard shall have the exclusive right to employ 
and use the artists and “name” bands represented by de- 
fendant Music Corporation of America within San Diego 
County, State of California; and defendants and each 
of them, and said Wayne Dailard, have unlawfully en- 
gaged in a combination and conspiracy in violation of the 
provisions of the Act of Congress passed July 2, 1890, 
entitled “An Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies,’ and are engaged 
in such combination and conspiracy to place unlawful re- 
straint upon the trade and commerce of musical entertain- 
ment between the several states and territorities of the 
United States. 


Vii. 
As an example of some of the acts and things done 
by defendants, and each of them, and said Wayne Dailard, 
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in carrying out said unlawiul combination and conspiracy, 
plaintiffs allege that defendants, and each of them, and 
said Wayne Dailard, have done or caused to be done the 
following acts and things and adopted the courses of con- 
duct hereinafter described: 


A. In or about the month of November, 1944, 
plaintiffs were advised by the City of San Diego, they 
had been [23] awarded a lease upon said Mission 
Beach Amusement Park and Mission Beach Ball- 
room, for a period of three (3) years commencing 
January 3, 1945; plaintiffs immediately thereupon 
commenced negotiations with defendant Music Cor- 
poration of America and its officers, agents and em- 
ployees, hereinabove referred to, for the purpose of 
obtaining the services of the “name” bands con- 
trolled by said defendants at said Mission Beach Ball- 
room, and defendant Music Corporation of America 
and its said officers, agents and employees agreed 
to supply to plaintiffs said “name” bands at prices 
currently being offered to other ballrooms. In re- 
liance thereon, plaintiffs undertook the preparation of 
said Mission Beach Ballroom for a grand opening 
on the 3rd day of February, 1945, and continuously 
during the months of December, 1944, and January, 
1945, requested of defendant and its said agents, 
servants and employees that they be advised of the 
identity of the “name” band who would be supplied 
for said grand opening. Said defendant and its said 
agents, servants and employees, consistently refused to 
furnish plaintiffs with the information requested or 
to offer to them any “name” band, or any band, or 
any musical entertainment for said purpose. 
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B. During the early part of the month of Febru- 
ary, 1945, plaintiff Larry Finley personally, and 
through his attorneys, advised defendant Music Cor- 
poration of America that plaintiffs intended to com- 
mence an action against it under the Sherman Anti- 
Trust Act, and immediately thereafter and on or 
about the 23rd day of February, 1945, defendant 
Music Corporation of America and its agents, ser- 
vants and employees, offered to book Jack Teagarden 
at plaintiffs’ said ballroom at a price of [24] Twenty- 
two Hundred and Fifty Dollars ($2,250), minimum 
guarantee against fifty per cent (50%) of the gross 
receipts to be taken in by said ballroom for a two- 
night engagement. Plaintiffs are informed and be- 
lieve and therefore allege, that the price at which 
said defendants quoted Jack Teagarden and his or- 
chestra to plaintiffs was substantially higher than the 
current price at other ballrooms of the size and char- 
acter similar to that of plaintiffs for said ‘‘name” 
band. 


C. From time to time during the months of Jan- 
uary and February, 1945, plaintiff Larry Finley ad- 
vised defendant Music Corporation of America and 
its said agents, servants and employees, of various 
“name” bands he desired to engage for performances 
at plaintiffs’ said ballroom, and in each of said in- 
stances, the “name” band indicated by plaintiff to 
said defendants as desirable was subsequently booked 
into said ballroom operated by said Wayne Dailard. 


D. On or about the 20th day of January, 1945, 
defendant Music Corporation of America and _ its 
agents, servants and employees, offered to book the 
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King Sisters, a vocal quartet, for plaintiffs’ said 
ballroom, on February 10 and February 11, 1945, 
at a price of One Thousand Five Hundred Dollars 
($1,500) for both nights. Plaintiffs accepted said 
offer and daily thereafter requested of said defend- 
ants that the contracts for said booking be forwarded 
to them. Plaintiffs received no reply from said de- 
fendants, and on or about the 25th day of January, 
1945, plaintiffs were advised by reading an advertise- 
ment in the San Diego newspapers, that said King 
Sisters were booked into said Pacific Square, the 
ballroom operated by said Wayne Dailard, for an 
engagement on the [25] 2nd to 4th days of Febru- 
ary, 1945. 


E. Plaintiffs are informed and believe, and upon 
such information and belief allege, that as to the 
few “name” bands not controlled by defendant Music 
Corporation of America, said defendant and its of- 
ficers, agents, servants and employees have through 
means and methods unknown to plaintiffs exerted 
pressure and influence upon the personal representa- 
tives and employment agents for said few remaining 
“name” bands, compelling them to refrain from and 
refuse to offer said “name” bands for bookings at 
plaintiffs’ said ballroom other than at prices very 
substancially higher than the current prices com- 
manded by said ‘‘name” bands at other ballrooms of 


the size and character similar to that of plaintiffs. 
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F. Plaintiffs are informed and believe, and upon 
such information and belief allege, that defendant 
Music Corporation of America has and maintains 
exclusive contracts for various localities with many 
other ballrooms, one in each of such localities, similar 
to the arrangement between said defendant and said 
Wayne Dailard in the County of San Diego, Cali- 
fornia; and plaintiffs are further informed and be- 
lieve, and upon such information and belief allege, 
that defendant Music Corporation of America, 
through means and methods unknown to plaintiffs, 
compels other personal representatives and employ- 
ment agents to split fees with it upon bookings of 
clients of said other personal representatives and 
employment agents in said ballrooms with whom said 
defendant has exclusive agreements in said various 


localities. 


G. On or about the 27th day of February, 1945, 
defendant Music Corporation of America and its said 
agents, servants and employees, oftered to book Ted 
Fiorito and [26] his orchestra at plaintiffs’ said ball- 
room, at and for a price of Two Thousand, Five 
Hundred Dollars ($2,500), minimum guarantee 
against fifty per cent (50%) of the gross receipts 
for a two-night engagement. Plaintiffs are informed 
and believe, and upon such information and_ belief 
allege that said price so quoted is very substantially 


in excess of the price currently being asked for such 
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orchestra of other ballrooms of a size and character 


similar to that of plaintiffs. 


VIII. 

As a result of the combination and conspiracy herein- 
before alleged, and of the various acts done in pursuance 
thereof by defendants, and each of them, plaintiffs have 
been unable to obtain first-class musical entertainment and 
“name” bands for appearances and exhibitions at the said 
Mission Beach Ballroom at the said Mission Beach 
Amusement Park in the City of San Diego, California, 
and have been restricted in their trade and competition 
with other ballrooms in said City of San Diego; all of 
which was and is injurious to plaintiffs and excluded 
plaintiffs from competition in the trade, and because of 
such inability to compete by reason of the foregoing, 
plaintiffs have been damaged in that their business has 
been rendered unprofitable; and will continue to be ren- 
dered unprofitable during the remainder of the terms of 
their said lease: all to their damage in the sum of One 
Million Dollars ($1,000,000); and plaintiffs are entitled 
under the laws of the United States, to wit, Section 7 
of the Sherman Law above referred to, to recover three- 
fold their actual damages, to wit, the sum of Three Mil- 
lion Dollars ($3,000,000). 


IDG, 


Plaintiffs, in order to enforce their rights against the 
defendants, have employed the services of Messrs. Desser, 


Rau & [27] Christensen, a firm of attorneys in the City 
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of Los Angeles, State of California, the members of 
whom are all licensed and authorized to practice before 
the District Courts of the United States, and under the 
laws of the United States, to wit, Section 7 of the Sher- 
man Act, plaintiffs are entitled to recover from defend- 
ants a reasonable attorneys’ fees, and that reasonable 
attorneys’ fees in this action is the sum of One Hundred 
Thousand Dollars ($100,000). 


X. 

There is a diversity of citizenship of the parties in this 
action, and by reason thereof and by reason of the pro- 
visions of Chapter 648 of the United States of 1890 and 
the Acts amendatory thereto, this Court has jurisdiction 


of the parties hereto and the subject matter of this action. 


Wherefore, plaintiffs pray judgment against the defend- 
ants, and each of them, for the sum of One Million Dol- 
lars ($1,000,000) as damages, and that said sum be 
trebled in accordance with the provisions of Section 7 of 
the Act of July 2, 1890, 26 Stat. 209; for reasonable 
attorneys’ fees in the sum of One Hundred Thousand 
Dollars ($100,000); and for costs of suit herein in- 
curred. 

DESSER, RAU & CHRISTENSEN 
By Arthur A. Desser 
Attorneys for Plaintiffs [28] 


[ Verified. ] , 
[Endorsed]: Filed Feb. 6, 1946. [29] 
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DEFENDANTS’ REQUESTED INSTRUCTION 
NO. 44 


The plaintiffs charge that defendant, Music Corpora- 
tion, has monopolized trade and commerce in so-called 
“name” bands. You are instructed that in the eyes of 
the law and for purposes of applying the federal anti- 
trust laws, the expression “to monopolize trade and com- 
merce” means “to control it, to exclude others from trade 
in commodities in such commerce and prevent them from 


dealing therein in a free market.” 


You are instructed that the evidence presented in this 
case is insufficient as a matter of law to establish that 
Music Corporation has monopolized trade and commerce 
in so-called ‘name’ bands. Therefore, you shall not give 
any consideration, whatever, to plaintiffs’ charge of mon- 
opoly, and on that issue, instruct yoy to find in favor of 
the defendants. 


Montrose Lumber Co. v. United States, C. C. A.- 
107124 BF. 2d 573. [30)] 


DEFENDANTS’ REQUESTED INSTRUCTION 
NO. 43 


Evidence has been presented to show that Music Cor- 
poration of America is one of the so-called “big four” 
booking agencies or personal service organizations which 
today represents band leaders throughout the country. 
You are instructed that such evidence in and of itself 
is not proof of any violation of the federal antitrust 
laws, for “the law does.not make mere size an offense 
or the existence of uneserted power an offense. 
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It does not compel competition, nor require all that is 
possible.” 


United States v. United States Steel Corporation, 
251 U. S. 417, 451. 


United States v. International Harvester Com- 
pany, 274 U. S. 694, 708. 


[Endorsed]: Filed Feb. 14, 1946. [31] 


[Title of District Court and Cause. ] 


i SWeeetlONS TO JURY REQUESTED BY 


DEFENDANTS 
The defendants herein request the Court to deliver 
to the jury Defendants’ Instructions Nos. 1 to ...... sub- 


mitted herewith. 


FRANK P. DOHERTY 
ES ROLED F. COLLINS 
Penden LTON, WARNE, ROSS 
AND BERNARD 
By Clore Warne 
Attorneys for Defendants [32] 


Poa OANTs’ REQUESTED INSTRUCTION 
INO 35 


You are instructed that agreements between Music 
Corporation of America and Wayne Daillard, which have 
been introduced in evidence as Defendants’ Exhibit Nos. 
E and F, are lawful agreements which the parties there- 
to had a legal right to make and to perform. 
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Therefore, if you find that there were no other agree- 
ments and no combination or conspiracy between the de- 
fendants and Wayne Daillard, you must return a verdict 
in favor of the defendants unless you further find that 
the agremeents in evidence were made or performed or 
used for the purpose and with the intent on the part of 
the defendants to unreasonably restrain interstate com- 
merce in so-called ‘‘name” bands. 


[Written]: Not given except as covered elsewhere. 
McCormick, J. [33] 


DEFENDANTS’ REQUESTED INSTRUCTION 
No. 37 


You are instructed that the labor of a human being 
is not a commodity of commerce. 


Therefore, if you find that the activities on the part 
of Music Corporation of America and its defendant em- 
ployees, of which plaintiff complains, consisted solely in 
the representation of band leaders for employment pur- 
poses, and if you further find that the defendants did not 
engage in such activities for the purpose of restraining 
interstate commerce in so-called ‘‘name” bands in an 
unreasonable manner, then you shall return a verdict in 
favor of the defendants. 


lores. C. 17, 
minty. Crumboch, 325 U. 5. é2i 


Allen Bradley Co. v. Local Union No. 3, I.B.F.W., 
$2500, 5. 797. 


[Written]: Not given except as covered. No applica- 
tion. McCormick, J. [34] 
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DENTS REQUESTED INSTRUCTION 
NO. 49 


You are instructed that band leaders, as well as musi- 
cians generally, have legal rights in common with other 
artisans, workers and employees. These rights include the 
right to organize, to bargain collectively, to prescribe 
terms and conditions of employment, to fix prices for 
their personal services, to work or perform for whom they 
choose, and decline employment at any time or place they 
choose. 

United States v. American Federation of Musici- 
ans, D. C. N. D. Il., 47 F. Supp. 304; aff’d, per 
curiam. 


[Written]: Not given. | Ilegible. | 
[Endorsed]: Filed Mar. 25, 1946. [35] 


[Title of District Court and Cause. | 


DEFENDANTS REQUEST FOR ADDITIONAL 
Net UCTIONS 


Defendants Music Corporation of America, H. E. 
Bishop and Lawrence Barnett request that the Court at 
this time give the following additional instructions to the 
jury. Such instructions are presented at this time in ac- 
cordance with the long established practices in the federal 
courts as enunciated in the following authorities: 

53 Am. Jur. 667, Sections 941, 942, citing United 
States and Federal Court cases including Charl- 
ton v. Kelly (C. C. A. 9th), 156 Fed. 433. 
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Allis v. United States, 155 U. S. 117, 39 L. Ed. 
91. [36] 

Spurr v. United States, 174 U. S. 728, 43 L. Ed. 
1150. 


Dated at Los Angeles, California, this 15th day of 
February, 1946. 
FRANK P. DOHERTY 
HAROLD F. COLLINS 
PACHT, PELTON, WARNE, ROSS 
AND BERNHARD 
By Clore Warne 
Attorneys for Defendants [37] 


DEFENDANTS’ REQUESTED ADDITIONAL 
INSTRUCTION INO 2. 


I have previously instructed you that the law placed 
upon the plaintiffs the burden of proving by a prepon- 
derance of the evidence certain essential facts, namely, 
the existence of a wrongful combination or conspiracy, 
the actual imposition of unreasonable restraints of in- 
terstate commerce in so-called name bands as a result 
of such combination or conspiracy, financial loss to the 
plaintiffs in the operation of Mission Beach Amusement 
Center which results directly from such unlawful com- 
bination or conspiracy and which is determinable without 
resort to guesswork, conjecture or speculation. 


I now instruct you that this burden of proof which is 
upon plaintiffs requires that they prove by a preponderance 
of the evidence that all of these facts occurred. In other 
. words, it is not enough that you find that an unlawful 
combination or conspiracy existed as charged in the com- 
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plaint and amended complaint, but you must also find that 
it was effective, so that if you merely find that there was 
a combination or conspiracy and that it was not the direct 
cause of any injury to the business or property of the 
plaintiffs, you must return a verdict in favor of the de- 
fendants. Also, if you find that the plaintiffs actually 
suffered a loss in their operation of the Mission Beach 
Amusement Center but that such loss was not the direct 
result of any wrongful conduct on the part of the defend- 
ants as charged in the complaint and amended complaint 
but was due to plaintiffs’ method of operation or to eco- 
nomic conditions or to other factors not directly at- 
tributable to any wrongful act on the part of the defend- 
ants, then your verdict must be in favor of the de- 
fendants. [38] 


DEFENDANTS’ ADDITIONAL REQUESTED 
INS UCriON OC. Cc; 


If the facts shown by the evidence tend to sustain the 
inference that the defendants, together with Wayne 
Dailard, have engaged in a wrongful combination or con- 
spiracy to unlawfully restrain interstate commerce, and 
also tend equally to sustain the inference that said per- 
sons did not so engage, then I instruct you that plaintiffs’ 
claim of wrongful conspiracy has not been established 
and your verdict must be in favor of the defendants. 


Likewise, in any consideration of the subject of dam- 
ages, if you find that the evidence tends equally to estab- 
lish two contradictory inferences, one that plaintiffs have 
suffered loss as a result of an unlawful combination or 
conspiracy on the part of the defendants and Wayne 
Dailard as charged, and the other that such loss, if any, 
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was attributable to other causes and factors and was 

not directly and proximately caused by wrongful acts 

of defendants and Wayne Dailard, then you must return 
a verdict in favor of the defendants. 

Schad v. Twentieth Century-Fox Film Corpora- 

tion, CCA-3, 1943, 36°F. (2d) 991, 99am sey 


BErPENDANTS’ ADDITIONAL REQUEST EP 
INSTRUCTICNS NG we: 


In order for you to find the loss, if any, suffered by 
the plaintiffs in the operation of Mission Beach Amuse- 
ment Center is recoverable as damages against the de- 
fendants or any of them in this case, you must first find 
that such loss resulted directly and proximately from the 
alleged wrongful combination and conspiracy between 
said defendants and Wayne Dailard. Any loss suffered 
or caused by reason of other factors are not recoverable. 

In this connection, you may consider all of the facts 
proven upon the trial, including plaintiffs’ manner and 
policy of operation of their said business, and the change, 
if any, of economic and business conditions. [40] 


DEFENDANTS’ ADDITIONAL REQUESTED 
INSTRUCTION NOs Es 


I am giving vou certain additional instructions. They 
are to be considered by you not separate and apart and 
not as stating any different law than I have otherwise 
given to you. These instructions are intended only to 
amplify the other instructions given to you upon the law 
which is to govern and control as applied by you to the 
facts proven upon the trial. 


{ Endorsed]: Filed Feb. 15, 1946. [41] 
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[Title of District Court and Cause. | 


Pere OF THE JURY 


We, the Jury in the above entitled cause, find in favor 
of the plaintiffs, Larry Finley and Miriam Finley, and 
against the defendants, Music Corporation of America, 
a Delaware corporation, H. E. Bishop and Lawrence R. 
Barnett, and assess the damages in the sum of $55,500.00 
Dollars. 


Dated: Los Angeles, California, February 15, 1946. 
A. W. HUDSON 
Foreman of the Jury 
[Endorsed]: Filed Feb. 15, 1946. [42] 


[Title of District Court and Cause. | 


ete tlON POR ATTORNEYS’ FEES, 
PeenNEYs FOR THE PLAINTIFFS 


To the Honorable Paul J. McCormick, Judge of the Dis- 
filets Our: 


The petition of Messrs. Desser, Rau and Christensen 
respectfully shows and alleges: 


I, 

That they are the attorneys for the plaintiffs herein 
and were retained in January, 1945, by plaintiffs with 
reference to plaintiffs’ attempts to obtain band bookings 
for plaintiffs’ ballroom at Mission Beach Amusement 
Park, San Diego, California. During the month of Feb- 
ruary, 1945, plaintiffs’ situation with respect to the ob- 
taining of name bands became desperate, inasmuch as 
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Music Corporation of America and its officers and agents, 
having theretofore promised to supply bands to plaintiffs, 
refused to do so, and Arthur A. Desser, senior member 
of Desser, Rau and Christensen, engaged in many con- 
versations and consultations with [43] Mr. Joseph Ross, 
counsel of Music Corporation of America, relative to 
the matter. Said conferences and conversations resulted 
in naught, and it became increasingly apparent that it 
would be necessary for plaintiffs to commence an action 


under the Sherman Anti-Trust Act to protect their rights. 


Il. 


Accordingly, during the early part of the month of 
March, 1945, Messrs. Jack L. Rau and William Christen- 
sen, members of the firm of Desser, Rau and Christensen, 
conducted exhaustive and extensive research into the law 
governing the situation and discussing the matter with 
Mr. Finley; and at the conclusion of their discussions and 
research, prepared the original complaint herein, which 
was filed on March 20, 1945. 


Hil. 


Thereafter, during April, May and June, Mr. Desser 
had numerous additional conferences with Mr. Ross, and 
Mr. Rau and Mr. Christensen conferred frequently with 


Mr. Finley and witnesses. 


IV. 
The defendants filed a motion to dismiss, a motion to 


strike and a motion for a more definite statement of claim, 
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which was set for hearing on June 21, 1945. During the 
month of June, Mr. Rau and Mr. Christensen analyzed 
said motions, conducted further research and prepared a 
memorandum of points and authorities in opposition 
thereto, and had additional conferences with Mr. Finley. 
On June 21, Mr. Christensen was required to appear be- 
fore Your Honor in opposition to said motions and suc- 


cessfully opposed the same. 


ve 

Thereafter counsel prepared affidavits and notices for 
the taking of depositions of various parties to the action 
and prepared for the taking of said depositions during 
the months of July and August; and on August 8th, 9th 
and 10th, Mr. Rau took the [44] depositions of Messrs. 
Stein, Bishop and Barnett, and on August 27th and 29th 
took the depositions of Harold Howard and Wayne 
Dailard, the deposition of Mr. Dailard being taken at 
San Diego, California, and necessitating a trip to that 


City for that purpose by Mr. Rau. 
VI. 


During the month of September, defendants filed cer- 
tain written interrogatories requiring written answers 
thereto by plaintiff, Larry Finley, and during that month, 
Messrs. Desser, Rau’ and Christensen conferred fre- 
quently with Mr. Finley and devoted a substantial amount 
of time to the preparation of the answers to said inter- 
rogatories. During the same month, Mr. Rau appeared 


before Your Honor at the pre-trial hearing of this case. 
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Val 

During the month of October, 1945, further confer- 
ences were held with Mr. Finley, and on October 8th 
and 9th, Mr. Finley’s deposition was taken in the office 
of Messrs. Pacht, Pelton, Warne, Ross and Bernhard. 
During the same month, Mr. Rau prepared documents to 
take the deposition of Mr. Kenneth Later at New York 
City, and in November, Mr. Later’s deposition was taken 
at New York by Mr. Desser and Mr. Armand Lacken- 
bach of New York City, who was associated for that 


purpose. 


VIII. 

During the latter part of November, defendants served 
upon plaintiff a very lengthy and involved motion for 
summary judgment and accompanied the same with an ex- 
tensive brief in support thereof. During the first week of 
December, Mr. Christensen and Mr. F. Filmore Jaffe, 
an attorney employed in the office of Desser, Rau and 
Christensen, devoted a great deal of time to the prepara- 
tion of the affidavit filed in opposition to said motion and 
the points and authorities filed in opposition thereto; and 
on December 7th, Mr. Christensen, Mr. Jaffe and Mr. 
Louis M. Karp, [45] another attorney employed in peti- 
tioners’ offices, appeared before Your Honor to argue in 
Opposition to said motion. 

IX. 


During the remainder of December and during Jan- 
uary, 1946, Messrs. Christensen, Jaffe and Karp had 
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numerous conferences, both in Los Angeles and San 


Diego, preparatory to the trial of the action. 


X. 
Between November 15, 1945, and January 25, 1946, 
Mr. Jaffe devoted 45 days to the analysis of the case 
and the pleadings, facts, the law and the preparation of 


plaintiffs’ trial brief. 
XI. 


The trial of the action commenced on January 29, 
1946, and continued thereafter for 13 Court days, during 
each of which Messrs. Christensen, Jaffe and Karp at- 
tended the daily sessions of the Court and participated in 
the trial. 


XII. 


At the conclusion of each day of the trial, Messrs. 
Christensen, Jaffe and Karp, and on some occasions Des- 
ser and Rau, participated in conferences with Mr. Finley 
and other witnesses, each of said conferences lasting at 


least 2 hours and on some occasions 3 hours. 
LUGE 
On February 12, 1946, Messrs. Christensen and Jaffe 


prepared their arguments to the jury. 


SIE 
Attached hereto, identified as Exhibit “A’’, and by this 
reference incorporated herein the same as though here 


fully set forth, is the schedule of the actual time ex- 
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pended by counsel for the plaintiffs, and their various 
attorney employees, in the performance of the legal ser- 
vices hereinbefore described. Said schedule has been pre- 
pared in such a manner so that the time [46] devoted by 
the members of the firm is referred to as the Seniors’ 
time, and the time devoted by employees of the firm is 
referred to as Juniors’ time. A day is computed on the 
basis of 7 hours; and where portions of the day were 
spent and the time computed in hours, the total of such 
hours has been computed in days; and as will appear from 
said Exhibit “A”, the total Senior time thus spent is 
5134 days and the total Junior time thus spent is 90% 
days. 


Petitioners’ fees, while to some extent flexible, are or- 
dinarily predicated upon the basis of $200.00 per diem 
for Seniors’ time, and $100.00 per diem for Juniors’ time. 
Applying this schedule to the total of days devoted to the 
above entitled action, the value of petitioners’ services is 
$19,400.00, and petitioners allege said sum to be the fair 
and reasonable value of said services so rendered. 

Wherefore, petitioners pray that an order be made and 
entered herein allowing to plaintffs the sum of $19,400.00 
as attorneys’ fees, said sum to be added to and included 
in the judgment to be entered herein. 

DESSER, RAU & CHRISTERSEh 
By William Christensen 
Petitioners [47] 


Date 

1945 

iD 2 
b. 5 
ib. 13 
sb. 14 
ab. 14 
sb. 14 
ib. 23 
ar. 13 
Br. 19 
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Services 
Rendered 
Subject By 


Telephone conference Desser 


with Joseph Ross 


Telephone conference Desser 
with Joseph Ross 


Telephone conference Desser 
with Joseph Ross 


Telephone conference Desser 


with Joseph Ross 


Telephone conference Desser 


with Joseph Ross 


Conference with Desser 


Joseph Ross 


Telephone conference Desser 


with Joseph Ross 


Research in prepara- Rau 


tion of complaint Christensen 


Correlation of Evi- Christensen 


dence re Complaint 


43 


Time 


Seniors 


Days 


Hrs. 


Juniors 
Days Hrs. 


44 


(Exhibit 


Date 


Mar 


Apr. 


ENpr, 


Apr. 


pr. 


May 


May 


20 


6 


10 


17 


23 


Z1 


29 


24 
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OPC) 


Subject 


Drafting & filing 
of Complaint 


Telephone conference 
with Joseph Ross 


Telephone conference 
with Joseph Ross 


Telephone conference 
with Joseph Ross 


Telephone conference 
with Joseph Ross 


Telephone conference 
with Joseph Ross 


Conference with 
Larry Finley 


Conference with 
witnesses 


Conference with 
Larry Finley 


Carried Fwd. 


Services 
Rendered 
By 


ane 


Desser 


Desser 


Desser 


Desser 


Desser 


Rau 


Ran 


Raw 


Time 
Seniors Junio 
Days Hrs. Days I 
VY 

Y 

Y 

7) 

Y 

Y 

1 

2 

1 
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exhibit “A”) 


Date 


Ly 


ay 


ay 


ay 


ne 


ne 


25 


26 


28 


Zo 


Subject 
Brought Fwd. 


Conference with 
Larry Finley & 
witnesses 


Conference with 


witnesses 


Conference with 


witnesses 


Conference with 
Larry Finley 


Conference with 
Larry Finley & 


witnesses 


Analysis & research 
for memorandum and 
points and authorities 
in Opposition to mo- 
tion to dismiss, mo- 
tion to strike, and 
motion for more defi- 


nite statement of 


claim 


Services 


Rendered 
By 


Christensen 


Christensen 


Rau 


ave 


Christensen 
Rau 


Christensen 
Rau 


Time 


Seniors Juniors 


Days Hrs. Days Hrs. 


6% 7% 
2Y2 
2 
2 
2 
5 
5 
17 
1/2 
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(Exhibit “A”) 


Date 


June 


June 


June 


July 


July 


July 


6 


ah 


22 


10 


i 


I) 


August 6 


August 7 


Subject 


Conference with 
Larry Finley 


Appearance re motion 
to dismiss, motion to 
strike and motion for 
more definite statement 
of claim 


Preparataion of No- 
tice of Ruling 


Notice of Taking 
Deposition 


Affidavit for Sub- 
poena Duces Tecum 


Affidavit for Sub- 
poena re Deposition 


Preparation for 
Taking Deposition 


Preparation for 
Taking Deposition 


Carried Fwd. 


Services 


Rendered 
By 


Christensen 


Christensen 


Rau 


Rau 


Rau 


Rau 


Rau 


Raw 


Time 


Seniors Juni 


Days Hrs. Days 


2 
We 

1 

] 

1 

1 
Via 
Y 

ll» "Sika 
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exhibit “A”’) 


Services Time 
Rendered Seniors Juniors 
Date Subject By Days Hrs. Days Hrs. 
Brought Fwd. ll 313% 
se 3s jules C. Stein Rau 1 
Deposition 
ig. 9 HaroldEames Bishop Rau 34 
Deposition 
fm. 9 LawrenceR. Barnett Rau 3 
Deposition 
ig. 10 LawrenceR. Barnett Rau y 
Deposition 
ig. 13. Conference with Desser Z 
Larry Finley 
ig. 27 Harold Howard Rau 2 
Deposition 
ig. 29 Wayne Dailard Rau 1 
Deposition 
mt. 20 Preparation and Rau 6 


drafting objections 
to interrogatories; 
notice of motion to 
sustain objections 
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(Exhibit “A”) 


Date 


Sept. 


Sept. 


Sept. 


Sept 


26 


27 


28 


aD 


Services 
Rendered 
Subject By 

to interrogatories; 

Memorandum of 

Points and Authori- 

ties in Support of 

Motion to interroga- 

tories; Motion to 

sustain objections to 

interrogatories 

Conference with Desser 

Larry Finley Rau 
Christensen 

Conference with Desser 

Larry Finley Rau 
Christensen 

Appearance re Rau 

Pre-trial hearing 

Conference with Desser 

ikarny inley Rau 
Christensen 

Conference with Rau 


Larry Finley 


Carried Fwd. 


Time 
Juniot 
Hrs. Days F 


Seniors 
Days 


1934 4534 
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Date 
8 
17 

me 21 

BR 5 


Services 
Rendered 
Subject By 
Brought Fwd. 
Larry Finley Rau 


Deposition 


Preparation & draft- Rau 
ing notice of taking 
deposition; notice of 
motion for order di- 
recting the issuance 
of commission to 
take deposition; af- 
fidavit in support of 
motion for order di- 
recting the issuance 
of commission to 
take deposition; mo- 
tion for issuance of 


commission to take 


deposition 

Kenneth Later Desser 
Deposition Lackenbach 
Preparation and Christensen 


drafting affidavit 
in opposition to 
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Time 
Seniors Juniors 
Days Hrs. Days Hrs. 


19% 453, 


Z 
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(Iéxhibit “ 
Date | 
Dec. 5 
Dec. 7 
Dec. 19 
Dec. 21 
Dec. 24 


Larry Finley and Mirtam I'tley vs. 


ie) 


Subject 


defendant’s motion 
for summary judg- 


ment 


Research and prepa- 

ration of points and 
authorities in support 
of plaintiff’s affidavit 
in Opposition to de- 
fendants’ motion for 
summary judgment 


Appearance re Mo- 


tion for summary 
judgment 


Conference with 
witnesses 


Appearance re 
Change of Venue 


Conference with 
witnesses 


Carried Fwd. 


Services 


Rendered 
By 


Jaire 


Christensen 
Jaffe 


Karp 


Christensen 


Christensen 
atiee 
Ikarp 


Karp 


Time 
Seniors Juniot 
Days Hrs. Days FE 
6 
2 
Z 
1 


2334 5234 6 
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Date 


946 


Subject 


Brought Fwd. 


Conference with 
witnesses 


Conference with 


witnesses 


Interview with wit- 


nesses in San Diego 


Conference with 
witnesses 


Piatti s rial 
Brief 


Appearance re Trial 


Conference with 
Larry Finley and 
witnesses 


Services 
Rendered 


By 


Jaffe 


Karp 


Christensen 
Jaffe 


Jaffe 
Karp 


aare 


Christensen 
Jaffe 
Karp 


Christensen 
Jaffe 

Karp 
Desser 


Time 
Seniors Juniors 
Days Hrs. Days Hrs. 


2334 523%, 6 10 


2 
2 
zZ 
Z 
3 
3 
45 
13 
13 
1S 
Z 
Z 
Z 


oe 


Larry Finley and Miriam Finley vs. 


(Exhibit “A”) 


an, 30 
lan, 3 
Feb. 1 
Feb. 2 
Feb. 4 


Subject 


Conference with 
Larry Finley and 


witnesses 


Conference with 
Larry Finley and 


witnesses 


Conference with 
Larry Finley and 


witnesses 


Conference with 
Larry Finley and 


witnesses 


Conference with 
Larry Tinley and 


witnesses 


Carried Fwd. 


Services 
Rendered 

By 
Christensen 
Jeute 
Rau 


Karp 


Christensen 
adhe 
Desser 

Rau 

Karp 


Christensen 
Jaffe 
Karp 


Christensen 
ante 
Karp 


Christensen 
Jaffe 
Karp 


Time 


Junior 
Days H 


Seniors 
Days Hrs. 


Z 


3834 7134 79 


[5 


poibit 
Date 

ie ee 

» © 

om Wea 
68 
pb 610 
pe bil 

4 
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A) 


Subject 


Brought Fwd. 


Conference with 
Larry Finley and 
witnesses 


Conference with 
Larry Finley and 


witnesses 


Conference with 
Larry Finley and 
witnesses 


Conference with 
Larry Finley and 
witnesses 


Conference with 
Larry Finley and 
witnesses 


Conference with 
Larry Finley and 
witnesses 


Conference with 
Larry Finley and 
witnesses 


Services 


Rendered 
Bay 


Christensen 
Jane 
Karp 


Christensen 
Jaffe 


Karp ° 


Christensen 
Jafte 
Karp 


Christensen 
Jaffe 
Karp 


Christensen 
Desser 
aire 

Karp 


Christensen 
Jaffe 
Karp 


Christensen 
Jaffe 
Karp 


5a) 
‘Time 
Seniors Juniors 
Days Hrs. Days Hrs. 
3834 7134 79 46 
2 
2 
Z 
%, 
G 
Z 
Z 
% 
Z 
Z 
Z 
2 
2 
1 
Z 
zZ 
2 
2 
z 
Z 
Z 
Zz 
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Services Time 
Rendered Seniors Juniors 
Date Subject By Days Hrs. Days Hr 
Feb. 13 Conference with Christensen Z, 
Larry Finley and Watie 
witnesses Karp 
Feb. 12 Preparation of Christensen 3 
Arguments Jaffe 
Total 3834 9134 79 8 
RECAPITULATION 
SCHiOre: 1 eres 3834 days 


pls) 9134 hrs = 13" days 


Total 5134 days @ $200.00— 
$10,350.01 


Wiens © Pimie 2... ......+.....-.....-.-2-- 79 days 
plus 82 hours = 11% days 


9014 days @ $100.00— 
$ 9,050.0 


————— 


$19,400.0 


[ Verified. ] 


Received copy of the within application this 21 day of February 
1946. Pacht, Pelton, Warne, Ross & Bernhard, June Smolen, At 
torneys for Defendants. 


[Endorsed]: Filed Feb. 25, 1946. [54] 


Sal 
Sal 


Music Corporation of America, etc., et al. 

[Minutes: Thursday, March 21, 1946] 

Present: The Honorable Paul J. McCormick, District 
Judge. 

This cause coming on for hearing on (1) objections to 
application for attorneys’ fees for plaintiffs, solely as to 
specification 4, on lines 9 to 13, inclusive, of page 2 of 
defendants’ specification of objection; and (2) motion of 
defendant Music Corporation of America to strike from 
the files plaintiffs’ petition for inclusion of Mandatory 
Injunction in Judgment to be entered; Wm. Christensen, 
Esq., appearing for the plaintiffs; Clore Warne, Esq., 
appearing for the defendants; both sides answer ready 


and it is ordered that counsel proceed. 


Attorney Christensen argues in support of plaintiffs’ 
petition for inclusion of Mandatory Injunction in Judg- 
ment. Attorney Warne argues in opposition. Attorney 


Christensen makes reply statement. 


It is ordered that the objections of defendants to the 
petition for inclusion of mandatory injunction in the 
judgment to be entered be sustained, and ordered that 


said petition be denied without prejudice. 

At 10:45 A. M. Attorney Warne argues re objections 
to application for attorneys’ fees for plaintiffs. | Attor- 
ney Christensen makes reply statement. 

It is ordered that a fee of $7500.00 be allowed plaintiffs 
at this time, to be included in the judgment, counsel for 


plaintiffs to prepare judgment. [55] 
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In the District Court of the United States for the 
Southern District of California 


Central Division 
No. 43262 VieCinil 


IaRRY PINLEY and MIRTAM FINLEY, 
Plaintitts; 


VS. 


MUSIC CORPORATION OF AMERICA, agen 
ware corporation; H. BE. BISHOP; LAWRiaN@E 
BARNETT ; etc., etaly 

Defendants. 


JUDGMENT 


The above entitled cause came on regularly for trial 
on February 1, 1946, in the above entitled court before 
the Honorable Paul J. McCormick, judge presiding, 
Messrs. Desser, Rau and Christensen, by Wm. Christen- 
sen, F. Filmore Jaffe, and Louis M. Karp, appearing as 
attorneys for plaintiffs, and Messrs. Pacht, Pelton, Warne, 
Ross and Bernhard, by Clore Warne, and Frank P. 
Dougherty and Harold P. Collins appearing as attorneys 
for defendants, and a trial by jury having been duly had, 
and the jury having rendered a verdict in favor of the 
plaintiffs and against the defendants, Music Corporation 
of America, a Delaware corporation, H. E. Bishop and 
Lawrence Barnett, for Tifty-Five Thousand, Five Hun- 
dred ($55,500.00) Dollars; thereafter and on March 21, 
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1946, plaintiffs’ petition for the allowance of a reasonable 
attorneys’ fees for the [56] institution and prosecution of 
the above entitled cause against said defendants and the 
court, having determined that the sum of Seven Thou- 
sand, Five Hundred ($7,500.00) Dollars is a reasonable 
sum to be allowed plaintiffs as and for such attorneys’ 


fees, 


It Is Ordered, Adjudged and Decreed that plaintiffs do 
have and recover from defendants Music Corporation of 
America, a Delaware corporation, H. E. Bishop and 
Lawrence Barnett, the sum of Fifty-Five Thousand, Five 
Hundred ($55,500.00) Dollars and the further sum of 
Seven Thousand, Five Hundred ($7,500.00) Dollars at- 
torneys’ fees in this cause, together with costs taxed 
il vit ($1592.85) Dollars. 


Dated: April 9th, 1946. 
PAUL J. McCORMICK 
Judge 
Disapproved [CW] 
Appreved as to form this 3rd day of April, 1946. 
Pacht, Pelton, Warne, Ross and Bernhard; Frank P. 
Dougherty and Harold F. Collins, by Clore Warne, At- 


torneys for Defendants. 


Judgment entered Apr. 9, 1946. Docketed Apr. 9, 
1946. C. O. Book 37, page 658. Edmund L. Smith, 
Clerk; by R. B. Clifton, Deputy. 


[Endorsed]: Filed Apr. 9, 1946. [57] 
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1945 
Mar. 20 
ily 21 


1945 


MEMORANDUM OF COSTS AND 


DISBURSEMENTS 


DISBURSEMENTS 


Filing Fee, Complaint $ 15.00 


Service of Subpoena, 
Jules C. Stein 
H. E. Bishop 
Lawrence Barnett 5.00 


Service of Subpoena Duces Tecum 
Juless @ysstein 8.00 


Service of Subpoena, Wayne Dailard Zi 
Service of Subpoena, Harold Howard 5200) 


Deposition of Wayne Dailard 30.25 
Pre-Trial Transcript 14.70 
Depositions : 


H. Eames Bishop 

Lawrence Barnett 

Jules C. Stein 

Harold Howard 

Larry Finley 383.65 


[58] 


Nov. 28 Notary fee re Deposition of 


Ken Later S Ws08 


Nov. 28 Deposition of Kenneth Later 45.75 
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1946 
Feb. 5 Daily Transcript, Week ending 
Feb. 1, 1946 387.80 
Feb. 11 Daily Transcript, Week ending 
Feb. 8, 1946 457.80 
Feb. 13 Jury Meals 30.00 


Feb. 20 Service of Subpoena: 
H. Eames Bishop 
Lawrence Barnett 
Jules C. Stein 
Harold Howard 
Tom Hamlon 
Ralph Wonders 
Dick Webster 
Billy McDonald 
Larry Shea 
Bernie Cohen 
Harold Jovien 
Al Jarvis 
Carlos Gastel 
Isabel Katelman 


Charles Wick 60.00 
Notary Fees SU, 


Feb. 15 Daily Transcript, Week ending 
Feb. 15, 1946 155.40 


.Apr. 9 Attorneys’ Docket Fees (Sec. 824 
ieee sec. o7i-2 title 28 Wrs.C. 20.00 


Total $1,592.85 


| Written]: Taxed pms stip 
[Venice | [39] 
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To Pacht, Pelton, Warne, Ross & Bernhard 
Union Bank Building, Los Angeles, California 


You will please take notice that on Friday, the 12th day 
of April, 1946, at the hour of 10:00 o’clock a. m., plain- 
tiffs will apply to the Clerk of said Court to have the 
within memorandum of costs and disbursements taxed 
pursuant to the rule of said Court, in such case made and 
provided. 

DESSER, RAU CHRISTE Seay 
By F. Filmore Jaffe 
Attorneys for Plaintiffs [60] 

Received copy of the within Memorandum of Costs and 
Disbursements this 10th day of April, 1946. Pacht, Pel- 
ton, Warne, Ross Bernhard, June Smolen, Attorneys 
for Defendants. 


[Endorsed]: Filed Apr. 11, 1946. [61] 


[Title of District Court and Cause. ] 


StU A TION 


It Is Hereby Stipulated between counsel for plaintiffs 
and defendants as follows: 


1) ‘That there may be taxed as costs in favor of plain- 
tiffs on the judgment now of record, in addition to the 
other items mentioned in the costs bill, those specific items 
to which objections have been raised by defendants, to 


wit: 
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“Feb. 5 Daily Transcript, Week ending 


Feb. 1, 1946 $387.80” 
“Feb. 11 Daily Transcript, Week ending 

Feb. 8, 1946 457.80” 
“Feb. 15 Daily Transcript, Week ending 

Feb. 15, 1946 155.40” 


2) That plaintiffs acknowledge receipt of a copy of 
said Daily Transcript and that on any appeal in said 
action, said copy of the transcript so received by plaintiffs 
shall be deemed to be a [62] copy available for the use 
of plaintiffs on the appeal, and that it will be sufficient 
for appellant to file only one copy of the Reporter’s 
Transcript with the Clerk in order to constitute compli- 
ance with Rule 75, Federal Rules of Civil Procedure. 


3) That the provisions of this stipulation allowing said 
costs to be taxed in favor of plaintiffs shall obtain and 
be reciprocal and shall constitute authority for the tax- 
ing of like items as costs in the event of any ultimate 
judgment in favor of defendants. 


Dated: April 15, 1946. 
Des obi eUee CHS PENSEN 
By F. Filmore Jaffe 
Attorneys for Plaintiffs 


Poe Te Eke lON WAKNE ROSS 
& BERNHARD 


By Clore Warne 
Attorneys for Said Defendants 


[Endorsed]: Filed Apr. 16, 1946. [63] 
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[Title of District Court and Cause. ] 


MOTION OF DEFENDANTS MUSIC CORPORA- 
TION OF AMERICA, H. E. BISHOP AND 
LAWRENCE BARNETT FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT 


Defendants Music Corporation of America, H. E. 
Bishop and Lawrence Barnett, and each of them, move 
said court for an order vacating the verdict of the jury 
heretofore rendered and the judgment entered thereon, 
and each of them, and to set aside said verdict and judg- 
ment in accordance with their motion heretofore made for 


a directed verdict. 


Said motion is made upon the grounds asserted, urged 
and set forth in said defendants’ motion for a directed 
verdict made at the close of all of the evidence, includ- 
ing the grounds set forth in their motion filed and made 
at the close of plaintiffs’ evidence and upon each and all 
of the grounds stated in said motion. 


Said motion is made and based upon the pleadings, 
record and files in said cause, the verdict and judgment 
entered [64] therein and upon the reporter’s stenographic 
transcript. of evidence and the exhibits filed in said cause, 
and upon a brief and points and authorities to be here- 
after filed. 


This motion is made and presented to the court joined 
with a motion for a new trial prayed for in the alterna- 
tive, and defendants pray that in the event this motion 
for a directed verdict be denied, the court then consider 
and grant defendants’ motion for a new trial. 
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Dated: this 17th day of April, 1946. 
PRANK P > DOHERTY 
HAROLD F. COLLINS 
PCr PE ElON, WARNE, ROSS 
& BERNHARD 
By Clore Warne 
Attorneys for Said Defendants [65] 


Received copy of the within Motion for Judgment 
Notwithstanding, etc., this 18 day of April, 1946. Desser, 
Rau & Christensen, Attorneys for Plaintiffs. 


| Endorsed]: Filed Apr. 18, 1946. [66] 


[Title of District Court and Cause. ] 


DEPENDANTS’ MOTION FOR NEW TRIAL 


Defendants, Music Corporation of America, H. E. 
Bishop and Lawrence Barnett, and each of them, move 
said Court for an order vacating the verdict of the jury 
and the judgment entered thereon, and move for a new 
trial of said action. 


This motion for new trial is joined with said defend- 
ants’ motion for judgment notwithstanding the verdict, 
and which said motion defendants pray be first considered 
and ruled upon, and in the event it is denied that the 
Court then consider and grant this motion for a new 
trial. 

Said motion is made upon the following grounds: 


1) Irregularity in the proceedings of the Court, 
jury and adverse party and abuse of discretion of 
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the said Court by which said defendants were pre- 
vented from having a fair trial; [67] 


2) Misconduct of the jury; 


3) Excessive damages appearing to have been 
given under the influence of passion or prejudice; 


4) Insufficiency of the evidence to justify the 
verdict of the jury; 


5) Error in law occurring at the trial. 


Said motion will be made and based upon the records, 
pleadings and files of said cause and upon the minutes 
of the Court, including the Reporter’s Transcript and the 
exhibits in said cause, and upon the brief and points and 
authorities hereafter to be filed. 


Defendants specify as error in law occurring at the 
trial the following: 


Specification of Error No. 1: Error in sustaining 
plaintiffs’ objection to certain questions propounded upon 
the cross-examination by defendants of plaintiffs’ witness 
Lawrence Mirken (which said questions and the ruling 
of the Court thereon appear at pages 1345 and 1346 of 
the Reporter’s Transcript). 


Specification of Error No. 2: Improper admission of 
tsetimony concerning alleged immoral and other conditions 
at Mission Beach Amusement Park when it was under the 
operation of Wayne Dailard prior to the period of the 
alleged conspiracy, this consisting of the testimony of 
plaintiffs’ witnesses, Knox, Austin, Crary, Calland, Wes- 
ton, and certain portions of the testimony of plaintiff 
Weatiy Panley, all of which testimony was admitted over 
the objection of defendants. . 
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Specification of Error No. 3: Error in admitting into 
evidence a document denominated “Plaintiffs’ Bid’, plain- 
tiffs’ Exhibit 8, together with accompanying letters of 
commendation of plaintiff Larry Finley, all over the ob- 
jection of defendants. 


Specification of Error No. 4: Error in admitting 
into evidence over objection of defendants the testimony 
and evidence of earnings and of losses of plaintiffs oc- 
curring after March 20, 1945, [68] the date of the com- 
mencement of said action. 


Specification of Error No. 5: Error in admitting 
into evidence over the objection of defendants of testi- 
mony of Wayne Dailard and evidence concerning the 
profits accruing to him and his partner Wakelin in the 
operation of Mission Beach Amusement Park and Ball- 
room prior to January 1, 1945. 


Specification of Error No. 6: Error of the Court in 
refusing to grant defendants’ motion to strike said evi- 
dence last mentioned. 


Specification of Error No. 7: Error in admitting into 
evidence over the objection of defendants testimony of 
Wayne Dailard and evidence of and concerning the profits 
made by said Wayne Dailard in the operation of Pacific 
Square Ballroom for the years 1944 and in part the year 
1945. 


Specification of Error No. 8: Denial of defendants’ 
motion to strike said evidence last mentioned. 


seccimeamon on Error No. 9: Error of the Court in 
instructing the jury, in giving certain instructions re- 
quested by plaintiffs and in refusing to give certain in- 
structions requested by defendants, all duly over the objec- 
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tions of defendants, with exceptions saved. The specific 
instructions, as to which error is urged, are set forth un- 


der designations as follows: 


a) There is denominated “Instruction [Errors 1 
to 7” and which consist of error in the giving of 
certain instructions requested by plaintiffs as fol- 
lows: 

No.1: Plaintiffs’ requested instruction No. 23. 

No.2: Plaintiffs’ requested instruction No. 24. 

No.3: Plaintiffs’ requested instruction No. 1. 

No.4: Plaintiffs’ requested instruction No. 2. 

No.5: Plaintiffs’ requested instruction No. 29. 

No.6: Plaintiffs’ requested instruction No. 28. 

No.7: Plaintiffs’ requested instruction No. 18. [69] 
(all of which appear in the Reporter’s Transcript, 


page 1403, line 21, to and including page 1404, 
line 13). 


b) Error in refusing to give defendants’ re- 
quested instruction No. 44. 


This is denominated “Instruction Error Noss. 


c) Error in giving its own instruction, being a 
modification of a defendants’ requested instruction, 
as the same appears in Reporter’s Transcript, page 
1410, lines 2 to 9. 


This 1s denominated ‘Instruction Error No. 9.” 


d) Error in giving defendants’ requested instruc- 
c 


tion No. 5 as it appears in Reporter’s Transcript, 
page 1410, line 10 et seq. 


This is denominated “Instruction Error No. 10.” 
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e) Error in instructing the jury by giving plain- 
tiffs’ requested instruction No. 15 as it appears in Re- 
porter’s Transcript, page 1411, line 23. 


This is denominated “Instruction Error No. 11.” 


Defendants specify the particulars wherein the evidence 
is insufficient to support the verdict of the jury as fol- 
lows: 


I. The evidence does not support and/or sustain the 
implied and necessary finding that the defendants, or 
any of them, restrained interstate commerce within the 
meaning of the anti-trust laws of the United States, 
either as alleged in the plaintiffs’ amended complaint or 
otherwise. 


II. The evidence does not support and/or sustain 
the implied and necessary finding that there was any 
trade or commerce, within the meaning of the anti-trust 
laws of the United States which was the object or sub- 
ject of any restraint on the part of defendants or any 
of them, either as alleged in the amended complaint or 
otherwise. [70] 


III. The evidence does not support and/or sustain 
the implied and necessary finding that defendants monopo- 
lized, or tended or attempted to monopolize the business 
of musical entertainment, and/or the business of the play- 
ing of “name” bands in violation of or within the mean- 
ing of the anti-trust laws ot the United States, either 
as alleged in plaintiffs’ amended complaint or otherwise. 


IV. The evidence does not support and/or sustain 
the implied and necessary finding that the defendants, 
Music Corporation of America, H. E. Bishop and Law- 
rence Barnett, contracted, conspired or combined to re- 
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strain interstate commerce within the meaning of the 
anti-trust laws of the United States, either as alleged in 
plaintiffs’ amended complaint or otherwise. 


V. The evidence does not support and/or sustain the 
implied and necessary finding of any unreasonable re- 
straint of interstate commerce within the meaning of the 
anti-trust laivs of the United States, either as allegedain 
plaintiffs’ amended complaint or otherwise. 


VI. The evidence does not support and/or sustain 
the implied and necessary finding that any damages, or 
damages in the sum of $18,500, or in any other sum or 
amount, where suffered or sustained by plaintiffs as a 
result of any restraint of interstate commerce within the 
meaning of the anti-trust laws of the United States, or 
by reason of any acts or conduct on behalf of said de- 
fendants, or any of them, either as alleged in plaintiffs’ 
amended complaint or otherwise. 


Dated: April 17th, 1946. 
PRANGE, DOA 
HAROLD F. COLLINS 


PACHT, PELTON, WARNE, R@cs 
& BERNHARD 


By Clore Warne 
Attorneys for Said Defendants [71] 


Received Copy of the within Motion for New Trial 
this 18 day of April, 1946. Desser, Rau & Christensen, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed Apr. 18, 1946. [72] 
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[Title of District Court and Cause. ] 


Eee ULING ON DEFENDANTS’ MOTIONS 
POLWUDGMENT, NOTWITHSTANDING THE 
Viet sOr THE JURY, AND FOR NEW 
TRIAL 


A review of the record and a study of the briefs on the 
defendants’ motion for judgment, notwithstanding the 
verdict of the jury, and for new trial, have shown no 
cause to disturb the findings and verdict of the jury or 
the judgment herein except possibly upon Point 3, page 
97, line 7, to page 110 of defendants’ printed brief filed 
herein April 24, 1946. 


As to such sole question of the jury’s estimate and as- 
sessment of the pecuniary damages to plaintiffs, the court 
will on Tuesday, June 11, 1946, at 10:00 A. M., hear 
such further restricted oral argument as respective coun- 
sel may present. Two hours being allowed. One hour 
on each side. Plaintiffs to open and close. 

pecereecony, C&W Ry. Co. 200 U. S. 150; Georgia 
v. Pennsylvania R. Co., 324 U. 5S. 439 at 453. Cf. Bige- 
lovee ©. Radio Pictures, 90 L. Ed. (Adv, Sh.) 
579. (Feb. 25, 1946.) 

Dated June 4, 1946. 

PAUL J. McCORMICK 
United States District Judge 


[Endorsed]: Filed Jun. 4, 1946. [73] 
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MEMORANDUM OF CONCLUSIONS ON DE- 
FENDANTS’ MOTIONS FOR JUDGMENT NOT- 
WITHSTANDING THE VERDICT VOR GE 
JURY AND FOR NEW TRIAL 


McCormick, District Judge. 


Plaintiffs sue under Section 15, Title 15, United States 
Code, for damages, alleging injury to their business and 
property by reason of interstate activities of defendants 
violative of Sections 1 and 2 of the Antitrust Laws of 
the United States. Sections 1 and 2, Title 15, U. S. ©. A 


The specific charges relate to a contract and combina- 
tion between defendants and one Wayne Dailard to re- 
strain and to monopolize interstate trade and commerce in 
the public entertainment field wherein so-called ‘name 
bands” are engaged and utilized in commercial ball rooms 
and dance halls. 


The cause was tried to a jury. At the conclusion of an 
approximate ten days’ trial a general verdict was rendered 
for the plaintiffs and against the defendants named above, 
wherein treble damages were awarded to the plaintiffs in 
the sum of $55,500.00. Subsequently, and pursuant to 
Section 15, supra, the court, after a hearing, allowed 
costs of suit. including a reasonable attorney’s fee, in the 
aggregate sum of $9092.85. Thereafter judgment was 
accordingly entered and docketed. 

Defendants, pursuant to Rule 50, -. R. C. P., have [74] 
filed and presented their motions for judgment in their 
favor notwithstanding the verdict of the jury, or, in the 
alternative, for a new trial. The court after considering 
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the briefs of the respective parties entered herein a par- 
tial ruling wherein the court found that no cause had 
been shown which warranted or justified any disturbance 
of the findings and verdict of the jury save the possibility 
that under the rules enunciated by the Supreme Court in 
icogimeameec: NOW. Ry. Co., 260 U. 57156, (1922), 
and reiterated in Georgia v. Pennsylvania R. Co., 324 
U. S. at page 453, and earlier established in Central Coal 
weeommeonet al vy. Hartman, (C. C. A. 8 1901), 111 
F. 96, the jury’s fixation of the damages for the injury 
to the plaintiffs by reason of defendants’ wrongdoing does 
not conform to the yardstick of certainty required by the 
decisions of the courts of the United States. 


Counsel for the parties have presented further argu- 
ments upon the reserved question. We are constrained 
by the weight of prevailing authority to conclude that 
even under the liberalized application by the Supreme 
Court of the rules pertaining to damages per se in actions 
relating to activities forbidden by the Antitrust laws, such 
as those found by the jury in this action, the evidence in 
the record before us falls short of the legally required cer- 
tainty. Cf. Bigelow v. RKO Radio Pictures, 90 L. Ed., 
(Adv.’ Sheet 579, February 25, 1946). 


The record indicates that probably the jury’s “expres- 
sion in figures” of the treble damages at $55,500.00 is 
based upon evidence that in the year 1944 Wayne Dailard, 
the predecessor of the plaintiffs in the conduct and opera- 
tion of the Mission Beach Amusement Center and ballroom, 
as stated in defendants’ brief on the motions before us, 
showed [75] a profit therefrom of approximately $74,- 
000.00, and that 25% thereof was allocable to the ball- 
room. Such a. deduction, however, is conjectural and 
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based upon too insecure support under the record to suf- 
ficiently fix the damages to the plaintiffs so as to bring 
the award of the jury under the standard established by 


the decisions. 


Having reviewed all of the evidence before the court 
on the issue of monetary damages, exclusive of other 
factors of injury to the plaintiffs, we believe it to be 
legally inadequate to support the jury’s estimate of 
$18,500.00 actual damages. In reaching this conclusion 
we are not unmindful that there is a clear distinction be- 
tween the rules prescribing pecuniary relief to “one in- 
jured in his business or property” according to the terms 
of Section 15 of Title 15 of the United States Code, and 
that which is assessable in traditional or conventional ac- 
tions for damages. Chattanooga Foundry and Pipe Works 
v. City of Atlanta, 203 U. S. 390. 


At the argument on the reserved point the court posed 
a further question as to whether, under the expressed 
terms of Section 15, supra, the court, if required under 
the force of authority to delete from the judgment the 
item of damages, could, under the record, still allow the 
costs, incliiding attorney’s fees, as stated in the docketed 
judgment. 

The suit authorized by Section 15 is sui generis. The 
wording of the statute is unique. We have earlier in this 
memorandum directed attention to the observation of 
Justice Holmes in the Chattanooga Foundry decision, 
supra, as to the differentiation in the element of damages 
under this law and in the other types of damage suits. 
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Moreover, it is significant that the Congress itself or- 
dained that the injury denounced by this statute should 
be redressed in the [76] District Court of the United 
States “without respect to the amount in controversy,” 
instead of requiring the jurisdictional amount generally 
necessary in damage litigation in the Federal court be- 


tween private parties. 


In the light of the broad investiture of the court’s power 
in the allowance of costs by the express terms of the 
Act under which the suit was brought, and giving due 
consideration to the implied findings of the jury that 
defendants have injured plaintiffs in their business by 
unlawfully restraining and monopolizing interstate com- 
merce in the public entertainment field, we think that the 
costs of suit, including the plaintiffs’ attorney’s fees, 
should be assessed against the defendants. American Can 
Co. v. Ladoga Canning Co., (C. C. A. 7, 1930), 44 F, 
(2d) 763. In the case just cited the court, construing 
the singular wording of Section 15 of Title 15 of United 
States Code, said, “The statute authorizing plaintiff’s 
recovery of reasonable attorneys’ fees directs their in- 
clusion as a part of the costs. We find nothing in this 
statute which limits this allowance to services rendered in 
the District Court. Its terms are broad enough to include 
plaintiff’s reasonable attorneys’ fees necessarily incurred 
in any court wherein the cause was pending. A similar 
construction has been placed on a similar statute.” Davis 
Vatemeacmn(€. C. A.), 281 F. 10, See, also, Davis 
Agent, v. Parrington, etc., Ce Cw?) 25! FO: 
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(omsvailleek N. R. Co. v. Dickerson, (C. C. A.), 22a: 
705. 


The unusual and broad character of the remedy pro- 
vided by Section 4 of the Act of October 15, 1914, now 
Section 15, Title 15, U. S. C. A., relating to unlawful 
restraints and monopolies in interstate commerce is the 
subject of a scholarly and analytical article by Professor 
[77] Lawrence Vold, published January, 1940, in Volume 
XXVIII, Kentucky Law Journal. The title of this in- 
structive material is ‘““Are threefold damages under the 
Anti-trust Act Penal or Compensatory?” In aptly de- 
scribing the components in the remedy, the learned au- 
thority stated, “x x x, the threefold damage provision 
is here compensatory in its nature, in liquidating compen- 
sation for accumulative intangible harm going beyond the 
ordinary recoverable legal damages to the business or 
property.” 

In ruling upon the defendants’ motions under consid- 
eration we have followed the procedure directed by the 
Supreme Court in Montgomery Ward & Co. v. Duncan, 
311 U. S. 243, and have entered this day an appropriate 
ruling and judgment which embodies the views expressed 


in this memorandum of conclusions. 
Dated June 24, 1946. 
PAUL J. MeCORWMe 
United States District Judge 


[Endorsed]: Filed Jun. 24, 1946. [78] 


NI 
on 


Music Corporation of America, etc., et ai. 


United States District Court 
Southern District of California 


Central Division 


No. 4328-M. Civil. 


LARRY FINLEY and MIRIAM FINLEY, 
Plaintiffs, 


VS. 


Misre CORPORATION OF AMERICA, a Delaware 
corporation; H. EK. BISHOP and LAWRENCE 
BARNETT, 

Defendants. 


RULING ON DEFENDANTS’ MOTIONS FOR 
JUDGMENT NOTWITHSTANDING THE VER- 
PieieOr Ihde {jURY, AND FOR A NEW 
TRIAL, AND JUDGMENT 


The above entitled action having been regularly called 
for trial before the Honorable Paul J. McCormick, United 
States District Judge, and a jury, on the 29th day of Jan- 
uary, 1946, and succeeding days as shown by the record 
of this court; Messrs. Desser, Rau & Christensen, Wm. 
Christensen, Esq., and F. Filmore Jaffe, Esq., appearing 
as attorneys for the plaintiffs, Larry Finley and Miriam 
Finley; Messrs. Pacht, Pelton, Warne, Ross & Bernhard, 
Clore Warne, Esq., and Frank P. Doherty, Esq., and 
Harold F. Collins, Esq., appearing for defendants Music 
Corporation of America, H. E, Bishop and Lawrence 
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Barnett; at the conclusion of all of the evidence offered 
and received for and on behalf of the plaintiffs, and for 
and on behalf of the defendants, and after all parties 
had rested, the defendants moved for a directed verdict 
in their favor, which motion the court denied, and the 
Judge did thereafter submit the cause to the jury for their 
consideration; and the jury having rendered a verdict in 
favor of the plaintiff and against the defendants in the 
sum of $55,500.00 as treble damages; and the defendants 
thereafter within due time made their motions for judg- 
ment in their favor notwithstanding the verdict, or, in 
the alternative, for a new trial in said action; the court 
having considered the briefs and arguments of counsel, 
and being fully advised in the premises, does find and 
adjudge that there is ample and substantial evidence to 
[79] support and sustain the implied finding of the jury 
that the defendants have conspired to restrain interstate 
commerce and to monopolize interstate commerce in that 
portion of the business of musical entertainment involving 
bands, orchestras, and attractions furnishing dance music 
at places of public entertainment, but that the evidence 
does not adequately disclose any means of determining 
the amount of damages per se sustained by the plaintiffs 
with any degree of certainty or definiteness, and therefore 
that the damages fixed by the jury are speculative and 
not recoverable under applicable law, and that solely by 
reason thereof the motion of the defendants for judgment 
notwithstanding the verdict of the jury should be granted 


to the extent herein stated, and not otherwise. 
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Now, Therefore, It Is Ordered that defendants’ motion 
for a judgment in their behalf notwithstanding the verdict 
of the jury is hereby granted solely as to the specifications 
relating to monetary damages per se as set forth in Para- 
graph 2(d) of defendants’ motion for a directed verdict 
at the close of all the evidence, filed herein on February 
11, 1946; that defendants’ motion for a new trial is 
denied. 


And, Accordingly, judgment is ordered for the plain- 
tiffs, Larry Finley and Miriam Finley, upon all the issues 
herein, except damages per se, and also for their costs 
in the sum of $1592.85, and the further sum of $7500.00 
reasonable attorneys’ fees, also as part of their costs 
herein, making in all the sum of $9092.85 as their total 
costs of suit. 


Dated June 24, 1946. 
PAUL J. McCORMICK 
United States District Judge 


Judgment entered Jun. 24, 1946. Docketed Jun. 24, 
1946. Book 39, page 24. Edmund L. Smith, Clerk; by 
P, D. Hooser, Deputy. 


[Endorsed]: Filed Jun. 24, 1946. [80] 
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[Title of District Court and Cause. ] 


MOTION TO REFORM AND MODIFY ORDER, 
AND FOR JUDGMENT 


Defendants Music Corporation of America, a Delaware 
corporation, H. E. Bishop, and Lawrence Barnett, and 
each of them, move said Court to reform and modify its 
order dated June 24, 1946, which said order is entitled 
“Ruling on Defendants’ Motions for Judgment Notwith- 
standing the Verdict of the Jury, and for a New Trial, 
and Judgment”, and move said Court for judgment in 


favor of said defendants, all more specifically as follows: 


1) That the whole of the said order and ruling fol- 
lowing the recitals thereon, to wit, the whole of the por- 
tion commencing with the words “the court” on page 1 at 
line 31, and to and including the whole of the balance of 
said form of order as set forth on page 2, be stricken, 
and in lieu and place thereof the Court rule and order 


in the following language: 


“The Court having considered the briefs and ar- 
guiments [81] of counsel, and being fully advised in 
the premises, and having found that the motion of 
defendants for judgment notwithstanding the verdict 


of the jury, should be granted, 


“Now, Therefore, It Is Ordered that defendants’ 
motion for a judgment in their behalf notwithstand- 
ing the verdict of the jury is hereby granted solely 


as to the specifications relating to monetary damages 
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per se as set forth in Paragraph 2(d) of defendants’ 
motion for a directed verdict at the close of all the 
evidence, filed herein on February 11, 1946; that de- 
fendants’ motion for a new trial is denied; and It Is 
Ordered that the judgment heretofore rendered and 
made herein, in favor of the plaintiffs, be and the 


same hereby is vacated and set aside; and 


“Tt Is Adjudged that plaintiffs take nothing by 
their complaint herein filed and that judgment be in 
favor of said defendants, and each of them, against 
the plaintiffs. 


"DSN CLS © SERS ean clear nae ee eee 


United States District Judge” 


The grounds for said motion are that there is no 
province, power or authority for the Court in granting 
said defendants’ motion to do other than order and direct 
judgment for the defendants, and to vacate the judg- 
ment theretofore rendered, and to render and make a new 
judgment in accordance with said ruling, and that the 
procedure proposed upon this motion is in accordance 
with the Federal Rules of Civil Procedure and the prac- 
tice of the Courts of the United States. 


2) In the alternative and in the event the foregoing 
[82] motion for order is denied, said defendants move to 


modify said order and ruling of June 24, 1946, by strik- 
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ing therefrom the following quoted parts and portions 


thereof : 


a) Commencing with line 33 on page 1, the fol- 
lowing language: 
‘that there is ample and substantial evidence to sup- 
port and sustain the implied finding of the jury that 
the defendants have conspired to restrain interstate 
commerce and to monopolize interstate commerce in 
that portion of the business of musical entertainment 
involving bands, orchestras, and attractions furnish- 
ing dance music at places of public entertainment, 
but” 


b) Commencing at line 19 on page 2, the follow- 
ing language: 

“And, Accordingly, judgment is ordered for the 
plaintiffs, Larry Finley and Miriam Finley, upon all 
the issues herein, except damages per se, and also for 
their costs in the sum of $1592.85, and the further 
sum of $7500.00 reasonable attorneys’ fees, also as 
part of their costs herein, making in all the sum of 
$9092.85 as their total costs of suit.” 


The grounds for said motion are as follows: 


As to specification (a), said portion is erroneously and 
improperly included in the form of ruling and order, and 
that there is no power or authority for the Court, upon 
ruling on the motions before it, to make or purport to 


make any finding of fact as to any issue tendered in the 
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case or tried to the jury, and that said portion of the 


order is surplusage and made without authority. 


As to specification (b), there is no authority under 
any statute or law of the United States granting power 
or authority to [83] the Court to order or direct a judg- 
ment in favor of the plaintiffs for costs and attorneys’ 
fees in an action, as here, where plaintiffs have not shown 
they are injured in their property, and are not entitled to 
a judgment for damages for such injury, and the grant- 
ing of any judgment in favor of plaintiffs as ordered by 


said portion sought to be stricken, 1s erroneous. 


Said motions are made and based on the records and 
files in said cause, the minutes of the Court, said orders 
and judgment specifically referred, this motion, and points 


and authorities filed in support hereof. 


Dated: July 5, 1946. 


FRANK P. DOHERTY 
Peo eC OLEINS 


Ne eRe iON. WARNE ROSS 
& BERNHARD 


By Clore Warne 


By Bernard Reich 
Attorneys for Said Defendants [8+] 
Received Copy of the within Motion to Reform & 
Modify this 5 day of July. 1946. Desser, Rau & Chris- 


tensen, Attorneys for Plaintiff. 


[Endorsed]: Filed Jul. 5, 1946. [85] 
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(ORDER DENYING MOTTON TO REFORM “iim 
MODIFY ORDER AND JUDGMENT | 
The motion of defendants to reform and modify the 
order dated June 24, 1946, and for judgment in favor of 
said defendants, is denied in toto. 
Dated August 8, 1946. 
PAWL J. McCORMiIeKS 
United States District Judge 
| Endorsed]: Filed Aug. 8, 1946. [86] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT COUR TR@in 
ees 
Notice Is Hereby Given that Larry Finley and Miriam 
Finley, plaintiffs above named, hereby appeal to the Cir- 
cuit Court of Appeals for the Ninth District from the 
Ruling on defendants’ Motion for Judgment Notwith- 
standing the Verdict of the Jury and for a New Trial, 
and from the Judgment entered in this action on June 24, 
1946, 
Dated: .This 21st day of September, 1946. 
DESSER, RAU & CHRISTO eia 
By I*. Filmore Jaffe 
Attorneys for Plaintitfs [87] 
| Affidavit of Service by Mail. | 
[Endorsed]: Filed & mld. copy to Pacht, Pelton, 
Warne. Ross & Bernhard, Attys. for Defts. Sep. 21. 
1946. | 88] 
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[Title of District Court and Cause. | 


NOTICE Or APPEAL 


Notice Is Hereby Given that defendants, Music Cor- 
poration of America, a corporation, H. E. Bishop and 
Lawrence Barnett, jointly and severally, hereby appeal to 
the Circuit Court of Appeals for the Ninth Circuit, from 
those certain orders and judgments herein, and parts 
thereof, as follows: 


1. From that certain part and portion of the order 
and judgment of the Court made and entered June 24th, 
1946, which said order is entitled “Ruling on Defendants’ 
Motions for Judgment Notwithstanding the Verdict of the 
UiGmyeancmamea New Trial and Judgement”, and which 
said portion of said order and judgment appealed from is 
in words and figures as follows: 

“that there is ample and substantial evidence to sup- 
port and sustain the implied finding of [89] the 
jury that the defendants have conspired to restrain 
interstate commerce and to monopolize interstate 
commerce in that portion of the business of musical 
entertainment involving bands, orchestras, and at- 
tractions furnishing dance music at places of public 
entertainment,” 


and together with the following part of said order and 
judgment, to wit: 


“And, Accordingly, judgment is ordered for the 
plaintiffs, Larry Finley and Miriam Finley, upon all 
the issues herein, except damages per se, and also for 
their costs in the sum of $1592.85, and the further 
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sum of $7500.00 reasonable attorneys’ fees, also as 
part of their costs herein, making in all the sum of 
$9092.85 as their total costs of suit.” 


2. From that part of the order and judgment made 
and entered June 24th, 1946, and entitled “Ruling on De- 
fendants’ Motions for Judgment Notwithstanding the 
Verdict of the Jury, and for a new Trial, and Judgment,” 
which denies defendants’ motion for a new trial, and 
which said appeal is taken and is to be considered upon 
the contingency and only in the event that the part of said 
judgment and order of the Court so made and entered 
which grants defendants’ motion for a judgment in their 
behalf notwithstanding the verdict of the jury, is re- 


versed. 


3. From the order of the Court dated and filed Au- 
gust 8th, 1946, which refused to re-assess and re-tax 
costs, and denied said defendants’ motion to reform or 
modify the order of the Court dated [90] June 24th, 1946, 
and grant judgment for the defendants, and from each 


and every part thereof. 
Dated: September 23rd, 1946. 


PACHT, PELTON, WARNE VR@S> 
& BERNHARD 


By Clore Warne 
Attorneys for Said Defendants 


[IEndorsed|: Filed, mld. copy to Desser, Rau & Chris- 
tensen Sep. 23, 1946. [91] 
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STIPULATION RE RECORD ON APPEAL 
WAIVING BOND, ETC. 


Plaintiffs, Larry Finley and Miriam Finley, and de- 
fendants, Music Corporation of America, H. E. Bishop 
and Lawrence Barnett, have respectively appealed from 
the order, or parts thereof, made and entered by the Court 
herein on June 24, 1946, and said parties have designated 
portions of the record on appeal necessary to be contained 
in the record on appeal. This stipulation is for the pur- 
pose of facilitating and agreeing upon appropriate record 
on appeal, and as to other matters incident to said appeal 
as herein set forth. 


Said parties, by and through their respective counsel, 
stipulate and agree as follows: 


1) A single record on appeal shall be prepared and 
the matters designated by each of the parties upon the 
appeal taken shall be included in said record without 
duplication. The cost of the preparation of the Clerk’s 
record on appeal will be paid one-half by [97] each of the 
said parties respectively, plaintiffs and appellants and de- 
fendants and appellants, said amount to be paid when the 
Clerk presents his estimate of the cost of said record. 


2) There is to be included in the reporter’s transcript 
all of the evidence and proceedings had upon the trial of 
said action and it shall be sufficient for the plaintiffs and 
appellants to file one copy of the reporter’s transcript of 
the said evidence and proceedings in lieu of the two copies 
provided by Rule 75, said parties having stipulated here- 
tofore acknowledging receipt of a copy of said reporter’s 
transcript. 
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3) All of the original papers and exhibits shall be 
sent to the Court of Appeals in lieu of copies. 


4) There shall be included in said Clerk’s record of 
proceedings certain instructions requested by the defend- 
ants and refused by the Court, to wit: 

Defendants’ Requested Instruction No. 35 
Defendants’ Requested Instruction No. 37 
Defendants’ Requested Instruction No. 43 
Defendants’ Requested Instruction No. 44 
Defendants’ Requested Instruction No. 49 
Defendants’ Requested Additional Instruction No. A 
Defendants’ Requested Additional Instruction No. C 
Defendants’ Requested Additional Instruction No. D 
Defendants’ Requested Additional Instruction No. F 


5) Each of the parties hereto waives bond for costs 
on appeal and plaintiffs and appellees, Larry Finley and 
Miriam Finley, stipulate and agree to a stay of execution 
of the judgment of said case and the spreading of the 
mandate of said final judgment in the District Court and 
supersedeas bond is hereby waived. 


6) The time within which the record on appeal on the 
part of all appellants herein may be filed with the Appel- 
late Court is hereby extended, by and with the consent of 
the said District [98] Court, to and including the 10th 
day of December, 1946. 


Dated: October 23, 1946. 


DESSER, RAU & CHRISTER SE 

By Jack L. Rag 
Attorneys for Plaintiffs, Appellants and Appellees, 
respectively, Larry Finley and Miriam Finley 
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Peat Peron WARNE, ROSS 
& BERNHARD 
By Clore Warne 
Attorneys for Defendants, Appellants and Appel- 
lees, respectively, Music Corporation of 
America, H. E. Bishop and Lawrence Barnett 


It Is So Ordered. 
Dated: October 25, 1946. 


PUES wvicCORMICK 
United States District Judge 


[Endorsed]: Filed Oct. 26, 1946. [99] 
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CiRITTRIGALTE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 
1 to 99, inclusive, contain full, true and correct copies of 
Complaint for Damages and Injunction Under Sherman 
Anti-Trust Act; Answer to Complaint; Minute Order En- 
tered February 6, 1946; Amended Complaint for Damages 
and Injunction Under Sherman Anti-Trust Act; Defend- 
ants’ Requested Instructions Nos. 44, 43, 35, 37, and 49; 
Defendants Request for Additional Instructions Nos. A, 
Oe eaname Verdict of the Jury: Application for At- 
torney’s Fees, Attorneys for the Plaintiffs; Minute Order 
Entered March 21, 1946; Judgment; Memorandum of 
Costs and Disbursements; Stipulation re Costs; Motion 
for Defendants for Judgment Notwithstanding the Ver- 
dict; Defendants’ Motion for New Trial; Partial Ruling 
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on Defendants’ Motions for Judgment Notwithstanding 
the Verdict of the Jury and for New Trial; Memorandum 
of Conclusions on Defendants’ Motions for Judgment 
Notwithstanding the Verdict of the Jury and for New 
Trial; Ruling on Defendants’ Motions for Judgment 
Notwithstanding the Verdict of the Jury and for a New 
Trial and Judgment; Motion to Reform and Modify Or- 
der and for Judgment; Order Denying Motion to Reform 
and Modify Order and for Judgment; Plaintiffs’ Notice 
of Appeal; Defendants’ Notice of Appeal; Plaintiffs’ 
Designation of Record on Appeal; Defendants’ Designa- 
tion of Record on Appeal and Stipulation and Order re 
Record on Appeal, Waiving Bond, etc. which, together 
with Original Reporter’s Transcripts of Proceedings on 
September 28, 1945, December 21, 1945, January 29, 30 
and 31, 1946, February 1, 4, 5, 6, 7, 8, 11, 12, 13, 14 and 
15, 1946, March 21, 1946 and June 14, 1946 and Orig- 
inal Plaintiffs’ Exhibits Nos. 1 to 13 inclusive and Orig- 
inal Defendants’ Exhibits A to R-1, inclusive, transmitted 
herewith, constitute the record on the appeals of Plaintiffs 
and Defendants to the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 

I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record amount 
to $18.40 one-half of which has been paid by Plaintiffs- 
Appellants and one-half of which has been paid by De- 
fendants-Cross-Appellants. 

Witness my hand and the seal of said District Court 
this 21 day of November, A. D. 1946. 

(Seal) EDMUND L. SANIT 

Clerk 
By Theodore Hocke 
Chief Deputy Clerk 
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Honorable Paul J. McCormick, Judge Presiding 
MeBen mins TRANSCRIP OF PROCEEDINGS 


Los Angeles, California 
Tuesday, January 29, 1946 


Appearances : 
For the Plaintiff: Desser, Rau & Christensen, by 
William H. Christensen, Esq., and F. Filmore Jaffe, Esq. 
For the Defendants: Pacht, Pelton, Warne, Ross & 
Bernhard, by Clore Warne, Esq.; and Frank P. Doherty, 
Ksq.; and Harold F. Collins, Esq. 


Los Angeles, California, Tuesday, January 29, 1946. 
2:00 P. M. 


(A jury was duly empaneled and sworn.) 
Opening Statement on Behalf of Plaintiff 


Mr. Christensen: May it please the court, counsel, 
and you, ladies and gentlemen of the jury: 

This is, as you know, called an opening statement. The 
function of an opening statement is simply to enable you 
to better follow the evidence as you hear it. It is not evi- 
dence, and I will not attempt to tell you in detail the 
evidence which will be presented. 

The Mission Beach Amusement Center is a playground 
and recreational center situated in and owned by the City 
of San Diego. | believe it is the only beach amusement 
center in the city of San Diego. It consists, among other 
things, of various concessions, a plunge, a roller skating 
rink, and the Mission Beach Ballroom. I told you it was 
and is owned by the City of San Diego. 
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For a period of approximately five years prior to the 
3rd of January of last year, it was under lease to Mr. 
Daillard, whom you have heard mentioned here. The lease 
Was expiring at the end of the year, and the City of San 
Diego published a notice inviting bids of persons to lease 
the entire amusement center openly and competitively. 
Mr. Finley, Larry [2*] Finley, as I call him and will prob- 
ably continue to do it, Larry Finley has been in the band 
and entertainment business for about fourteen years. He 
was at one time a band leader himself. Since May, I be- 
lieve it is, of 1944, he owned and operated the Trianon 
Ballroom in the city of San Diego. Since September of 
that year he was the managing operator of the Casino 
Gardens, a ballroom located down here at Ocean Park, a 
portion of the city of San Diego commonly known as 
Ocean Park. He had gone to San Diego on another enter- 
prise originally, but became interested in the general wel- 
fare particularly of the servicemen in and about the city 
of San Diego. So when he saw the notice that bids were 
to be let, he made inquiry and then he knew, of course, 
that in order for it to be operated, for any first-class ball- 
room to be operated profitably, it is necessary to have 
what is known as name bands. 


Name bands, | believe the evidence will show, are al- 
most what the name suggests, much like a star in motion 
pictures, that the name would be known to the man on 
the street. It is a band which has attained national nrom- 
inence by reason of its activities in radio, through rec- 
ords, exploitation and playing for a period of time. 


So he went to the Music Corporation of America and 
there he talked with Mr. Hal Howard, one of their repre- 
sentatives. He told Mr. Hal Howard that he was think- 


*Page number appearing at top of page of original Reporter’s Transcript. 
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ing about, if he could [3] make satisfactory arrangements, 
making a bid on that park, and asked if they could serv- 
ice him with their bands, they having the control of the 
great majority of name bands in the United States. And 
I think the evidence will show that over ninety per cent 
of the name bands available to operators in San Diego 
are handled by them. 


Mr. Hal Howard said to Mr. Finley, “Well, Mr. Dail- 
lard is now operating a place, and we furnish him bands. 
Now that he has taken over the Pacific Square Ballroom, 
I don’t see any reason why we can’t furnish you, too, with 
bands for the Mission Beach Ballroom.” 


Mr. Finley went and saw others. They have in that 
industry what is known as the “Big Three,” the William 
Morris Agency, the General Amusement Corporation, and, 
of course, the Music Corporation of America. He talked 
with the people from the General Amusement Corpora- 
tion, also the William Morris Agency, and while they have 
very few bands available here, they, too, said they would 
assist him. 


After doing that, he prepared his bid. It will be here 
before you. Attached to that are many letters of refer- 
ences, particularly from the places where he had been in 
business before, and one of which was the place where he 
was in business in the city of Burbank. 


The Council of the City of San Diego considered the 
bids. Mr. Daillard, and when I say Mr. Daillard, I believe 
a man by [4] the name of Ed Wakeland had an interest 
in the matter too, but Mr. Daillard was the man that was 
operating it, and Mr. Daillard and Mr. Wakeland put in 
their bid. Mr. Finley put in his bid, and I believe there 
were several others; a few others, at least, 
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Mr. Finley’s bid, I might say, offered to pay the City 
of San Diego a lower percentage of the gross profits, the 
gross receipts, than did Mr. Daillard’s bid. However, the 
City of San Diego, acting through its legislative body and 
mayor, considered those bids and determined that Mr. 
Finley was the man who should have the Mission Beach 
Amusement Center. 


Then after—oh, yes, I forgot to tell you that Mr. Fin- 
ley went and got letters from the William Morris Agency 
and from the General Amusement Corporation advising 
the City Council of the City of San Diego that they would 
do what they could to furnish him with bands. The Music 
Corporation of America, Mr. Bishop and Mr. Barnet, 
learned of this and did everything they could to cause the 
representatives of the General Amusement Corporation 
and the William Morris Agency to retract that, or at least 
write a letter to Wayne Daillard saying that they would 
not service him with the bands. That, however, was un- 
successful. 


Then the bids were let, and the next thing we find is 
that Mr. Finley had been awarded the lease of the Mis- 
sion Beach Amusement Center, including the ballroom. 
Then he went [5] again back to see the representatives of 
the Music Corporation at their office. It is located in the 
city of Beverly Hills, 1f you happen to know, and he again 
asked them if they would furnish him with bands. They 
told him that they would see if they could work something 
out for him, and kept putting the matter off. [6] 


Then the time became very short to open. He took 
over on the 3rd day of January, so Mr. Daillard could 
have the benefit of New Year’s, and immediately then 
closed the entire park and spent a large sum of money in 
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modernizing it, including the ballroom, beautifying it. In 
the ballroom he made extensive alterations and beautifica- 
tions, put in an entirely new sound system. 


The ballroom, I believe you will find—and we have 
some pictures we will show you of it—is a very beautiful 
Plagemeltenas approxitiately 22,000 feet, square feet, in 
area. 


I told you that he had gone back after he got the bid 
and tried to get them to agree to furnish him with bands. 
This they again put off and said it was a little too early 
to answer. 


Again, on or about the 15th day of January, 1945, Mr. 
Finley again visited the defendants and again asked that 
he be furnished name bands for use at Mission Beach. 


They told him that they could not furnish him with any. 


He then attempted to get them to furnish him with what 
we would call attractions, you know, to appear with a 
band there. To mention just a few of them, such artists 
as Bonita Granville, the King Sisters, Laurel and Hardy, 
Frank Sinatra. To which the Music Corporation of Amer- 
ica, as agents, again told them they would think it over 
and advise [7] him. except they said they would fur- 
nish him with the King Sisters, which is a singing act, as 
I know it, for a two-day engagement there February 11th 
and February 12th of 1945. 


It took them about a month to complete the work on 
modernizing and beautifying, etc., that Mr. Finley did on 
the park; and they opened on February 11th. 


Music Corporation of America agreed to furnish the 
King Sisters for the [Ith and 12th of February at an 
agreed price of $1,500.00 for the engagement; told them, 
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You have it. We will prepare the contracts and we will 
imail them to you and send them down to you at San 
Diego.” 

Relying upon that promise, Mr. Finley advertised that 
fact and expended several hundred dollars in doing that. 


He called the office of Music Corporation of America 
on occasions, telling them that the contracts had not ar- 
rived yet. What happened? Why don’t I get them? One 
thing and another. But no direct answer. 


Mhe next thing that he knéw of it, he read ingame 
papers of San Diego that the King Sisters had been 
booked by Music Corporation of America into the Pacific 
Square Ballroom. 


Then about the 3rd of February or shortly before that 
—I have already told you, I believe, that he made several 
attempts to get other bands—they offered him Vaughn 
Monroe, or at least they offered him some band, but 
nothing of any importance there, but this Vaughn Monroe 
was the act. I should [8] tell you that Vaughn Monroe 
has with his orchestra a singing group, and while Pacific 
Square had never had a singing act in its place before, 
when Larry Finley said he wanted it for that, Music 
Corporation of America promptly booked the King Sisters 
into play at the Pacific Square. 


Pacific Square, as I have already told you, is a ballroom 
in the City of San Diego. It is located down there near 
the freight depot in the City of San Diego, right on the 
main highway—I think it is Pacific Highway—and was 
at least at that time owned and operated by Daillard. 

About the 12th day of February of 1945, after being, 


to use a vernacular phrase, kicked around or pushed 
around by Music Corporation of America— 
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Mr. Warne: If the court please, could we ask that 
Mr. Christensen keep his voice up a little? It is somewhat 
difficult to hear him over here. 


The Court: Yes. Raise your voice. 


Mr. Christensen: Thank you, Mr. Warne. I did not 
know that, and I will stand back a little bit. 


As I say, on or about the 12th of February, Mr. Finley 
went to the office of Mr. Joe Ross, a member of the law 
firm of Pacht, Pelton, Warne, Ross & Bérnhard, one of 
the counsel here now representing the defendant, and 
talked to Mr. Ross at his office in the Union Bank Build- 
ing and told him that he was contemplating filing this 
action against Music Corporation [9| of America because 
of their actions in not giving him any name bands and 
giving them all to his competitor. 

Mr. Ross told him that he would try to straighten the 
matter out and that he was in sympathy with Mr. Finley 
on account of the Music Corporation of America’s actions. 
. Thereafter there were some other matters along the same 
line, which J will not attempt to detail for you, but which 
the evidence will show it became necessary because of the 
actions of Music Corporation of America for Mr. Finley 
to make repeated trips to the East and to make direct 
bookings of all the bands in order to get any at all. 

Mr. Finley, I have told you, operates the Casino Ball- 
room down at Ocean Park. There the Music Corporation 
of America will furnish him bands, their name bands, not- 
withstanding the fact that another first-class ballroom, the 
Aragon Ballroom, is located only one block away. 

Music Corporation of America furnished bands to 
Wayne Daillard. Wayne Daillard was operating both the 
Mission Beach and the Pacific Square. 
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Music Corporation of America furnished name bands 
to the Pacific Square Ballroom when it was operated by 
Wayne Daillard. 

Wayne Daillard and Music Corporation of America 
have a contract, the language of which is, I believe, “The 
first refusal.” We will show you by the evidence that, 
while it is [10] called ‘‘a first refusal,” it 1s an exclusive 
contract. 

We will also show you that in the conversations with 
Mr. Larry Finley with Music Corporation of America’s 
agents, they told him, ‘We can’t give you any bands while 
you are in San Diego. Tf you open up, up in Oakland, we 
will give you all the bands you want. If you open up’— 
and when he did open up, in partnership with Tommy 
Dorsey and Jimmie Dorsey in the operation of the Casino 
Gardens at Ocean Park, they furnished him with all the 
bands he wanted. 

The only place they would not furnish him with any 
bands was in the Mission Beach Ballroom at San Diego. 

We will show you that Music Corporation of America 
has offices located in other parts of the United States. 
Before the war they had them in other parts of the world. 
That their main office is here in the City of Beverly Hills. 
Their agents travel throughout the United States, or at 
least they cross state lines in making bookings; that they 
contract, and in the preparation of the contract through 
the mails, cross the state lines: that renittances are made 
throughout the United States and thereby crossing state 
lines; that the telephone and the telegraph are used in 
crossing state lines. 

We will show vou that notwithstanding the fact that 
Mr. Finley is an experieneed operator and that he has 


made Mission Beach Ballroom a far finer place to go since 


Music Corporation of America, etc., et al. 7 


he has had it than it was at least for a number of years 
before that, and [11] that during the operation of Mission 
Beach Ballroom immediately prior and on what we believe 
the evidence will show a more or less haphazard opera- 
tion by Wayne Daillard—but, mind you, with name bands 
—the profit was approximately $40,000 of Mr. Daillard. 
Mr. Daillard’s operation was the only other first-class 
ballroom in the City of San Diego, Pacific Square. The 
profit was—without attempting to quote it exactly—I say 
approximately $170,000 during the year 1945. 


Notwithstanding all these things, and because of the 
refusal of the Music Corporation of America to furnish 
Mr. Finley with name bands, he has lost to date approx- 
imately $117,000, because of Music Corporation of Amer- 
ica’s, we would say, monopolistic control of the bands 
through conspiracies existing between Mr. Daillard and 
Music Corporation of America. 

Thank you, ladies and gentlemen. 


The Court: Will you defer your statement, gentle- 
men, or will you make it now? 


Mr. Doherty: I see Mr. Warne motioning to speak 
to me. I will see what he has to suggest. 


We were just arguing, Your Honor, over one of these 
technical matters, which is of no interest to anyone, and I 
overruled them. And, as Your Honor indicated that I 
have the choice of making an opening statement now or 
at the close of the plaintiff’s case, I think it would be to 
the advantage of |12] the jury to have the picture before 
them as they go along, to have the statement at this time, 
if I may, Your Honor. 


Minen@ ati: 8 Ys, Sir, 
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OPENING STATEMENT ON BEHALF OF 
THE DEFENDANTS 


Mr. Doherty: Ladies and gentlemen of the jury: As 
his Honor has indicated in the little brief colloquy we 
have had in trying these cases, the defendant sits down 
and waits for the other side to put on his case before he 
discloses what he has and tips him off. That is not our 
defense in this case. Our defense is on the merits, and you 
are going to have the whole story right at the beginning. 

The evidence will show that Mr. Finley, while a young 
man, had some connection in a small way with the enter- 
tainment business back in the East. The evidence will 
show that he was in the jewelry business, first as a sales- 
man, then as a small proprietor in a store out in Burbank 
up until sometime in—oh, ’44. Incidentally, he put on 
some performances in connection with his jewelry business. 
In other words, he allowed free tickets to dance halls 
from his jewelry store, to get people to go to his dance 
hall and, through the dance hall, patronize his jewelry 
store. 

The evidence will show that his first activity in the dance 
hall business was some time niid-1944, when he had some 
connection with the Trianon Ballroom, a small upstairs 
ballroom in San Diego. Then he bid on this particular 
enterprise: [13] Before that, I think, in view of the ques- 
tions of his Honor to you qualifying you as jurors, I had 
better give you a little background of the American Fed- 
eration of Musicians and the band business and the Music 
Corporation of America. 


All musicians, whether they are the great symphonies 
or the dance bands, are, without practically any exception, 
members of the American Federation of Musicians, known 
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as the Musicians’ Union, a very powerful and influential 
and efficient union. 

They will not permit Music Corporation of America or 
all of its competitors—and, in various fields they run into, 
I might say, hundreds or maybe over a thousand—to 
operate in connection with their musicians without a 
license that the American Federation of Musicians issues, 
as it did to the Music Corporation of America. 

That is to protect the members of their union so that 
they will be dealt with fairly. In addition to that, the 
American Federation of Musicians provide a form of con- 
tract that this licensed agent, Music Corporation of Amer- 
ica, must have with each band and with each dance hall 
proprietor. It prescribes the contract, so that the contracts 
are uniform between the Music Corporation of America 
and all of its competitors in dealing with band leaders 
and dealing with dance halls. 

The job of the Music Corporation of America, as is the 
[14] job of its competitors, is to represent the band lead- 
ers and attempt to make arrangements—bookings, some- 
times they call them, or placements they call them—put 
them in theatres, put them in moving pictures, dance halls, 
and what-not, at a compensation. 

The American Federation of Musicians have in the con- 
tract that they fix the minimum compensation. You can 
never pay them less than what the American Federation of 
Musicians say they shall be paid. 

That contract is one that is used, and the evidence will 
show that Mr. Finley knew that: and the evidence will 
show that, by the terms in the contract, no band leader 
can be assigned by Music Corporation of America or any 
other agency without the consent of the band leader. He 
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must consent to the compensation, to the place he is going 
to play, and when he is going to play, and the length of 
time he is going to play. 

The evidence will show that any theatre owner, moving 
picture concern, dance hall operator, can go around the 
employment agency, the M. C. A., Music Corporation of 
America, or any other agent and make his deal direct with 
the band leader. He does not have to go through the 
employment agency, but can deal direct. And the evidence 
will show that Mr. Finley did so. 

The evidence will show: that in 1940 or ’41, in San 
Diego, [15] Mr. Daillard, who had wide experience in 
the entertainment business, wanted to build a new dance 
hall. This was over four years before Mr. Finley was 
ever heard of in the dance hall business. 

Mr. Daillard went to the Music Corporation of Amer- 
ica and said that he wanted to build a new dance hall in 
San Diego. There was none down there, and the defense 
activity began to bring in large numbers of people, and 
the Navy and the Army and the Marines were building 
up large forces there, and the Armed Forces members 
needed entertainment; and he thought it would be a good 
place to put a dance hall, but he did not want to go for- 
ward with a large investment of that sort unless he was 
assured he could get entertainment. [16] 

So he asked in the form of a letter what Music Cor- 
poration of America could do for him, and they wrote him 
a letter giving him the first choice, which he must exercise 
within forty-eight hours, of taking a particular band or 
form of entertainment for his place. The said, “We have 
available this form of entertainment. You have the exclu- 
sive on it for forty-eight hours.” If he did not take it in 
forty-eight hours they might place it anywhere they might 
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see fit. That went into effect and continued in effect 
until May, 1944. All this long before Mr. Finley was in 
the business in San Diego. They asked Mr. Daillard and 
a more formal contract with Music Corporation of Amer- 
ica was entered into, setting forth in more detail as to the 
obligations of one and the obligations of the other. Music 
Corporation of America had the understanding that they 
had to use so many bands a year. 


Now, keep in mind that these bands are not San Diego 
bands, and they are not Los Angeles bands. They are 
bands that move around over the country, just like any 
other type of showman. They move wherever there are 
engagements; New York, Florida, California, the Middle 
West, North and South. Now, I don’t know anything 
about the band business. I don’t go around to these places. 
Now, they have symphony bands, and they are up in his 
class up here, and then we come down into this class where 
we are, and they have what they call sweet bands, and 
they have hot bands, and they have jump and [17] jive 
bands. I don’t know one from the other, but there is a 
certain taste among the young folks that they like this 
type or that type of band, or this type or that type of 
band leader. So Music Corporation of America can’t just 
simply place a band as an employment agency and say, 
“You have to take this band,” and give it to Mr. Daillard. 
They had to know how many bands he would use in a 
year, and then they would try to arrange to supply him 
with bands in the number he requested: so that the con- 
tract of 1941, and again of May, 1944, and the evidence 
will show long before Mr. Finley entered the business in 
San Diego, will show they had this arrangement, that Mr. 
Daillard had the exclusive forty-eight hours to elect 
whether or not he would take certain bands. 
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The evidence will show that Mr. Daillard, in addition 
to the so-called Pacific Square, which he built after this 
first arrangement, was also the operator under the City of 
San Diego lease of what is known as Mission Beach. He 
took it when it was nothing, and it was a losing proposi- 
tion, and he lost money on it, and he built it all up, and in 
November, 1944, Mr. Finley sought the contract from 
the City of San Diego and was awarded it. Mr. Daillard 
had to move out in January, and Mr. Finley moved into 
Mission Beach. But Mr. Finley had his Trianon Ballroom 
in San Diego, the upstairs ballroom, from the summer of 
1944, which he had been operating, and the evidence will 
show that he did buy one or two bands [18] from the 
Music Corporation of America, and had opportunities to 
buy others, but didn’t. 


The evidence will show that Mr. Daillard, an exper- 
ienced operator, realized a city the size of San Diego could 
not have at the same time, with that limited population, 
two bands of high calibre competing with each other, that 
they would destroy each other. Here was Pacific Square in 
downtown San Diego, and here was Mision Beach seven 
miles out of town. So Mr. Daillard, in his operation of 
the Mission Beach, didn’t use there what is called your 
name bands. The evidence will show what is and what is 
not a name band, and it will be rather a confusing proposi- 
tion, but let that go, whatever it is. Mr. Daillard, in oper- 
ating Mission Beach, used what is known principally as 
acts and western bands, bands that appealed to the type 
of people who like to go down to beaches and to merry-go- 
rounds, where they take the whole family, and things of 
that sort, sort of family affairs. In that way he operated 
at Mission Beach, and eventually was fairly successful 
in the proposition. 
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The evidence will show that when Mr. Finley deter- 
mined to enter the field at Mission Beach and compete 
Witieeaciae sgtiare, he didnt come to the M, C. A., the 
Music Corporation of America, and say, “Can you give us 
bands?” He went to the two competitors and got letters 
from them, and they wrote letters to be used by Mr. Finley 
ieiicmcomimaer or offer, or [19]! bid to the City ot San 
Diego, so that he could say, “Here are two agencies that 
can supply bands, and here is their letter that they will 
supply us with bands,’ supply Mr. Finley at Mission 
Beach. And so he was awarded the contract. 

The evidence will show that Mr. Bishop, an employee 
of Music Corporation of America, enthusiastic, working 
hard for his account, his customer, Mr. Daillard, did 
attempt to dissuade the competitors from being too active 
in helping Mr. Finley, ‘putting it on the ground that you 
can’t run two big shows in San Diego, because it isn’t big 
enough a town. 

The evidence will show that Mr. Stein, the president of 
the Music Corporation of America, Mr. Bishop being 
just an employee, a salesman, did not know anything of 
these activities, and J think you will find Mr. Finley will 
admit it. The award was made to Mr. Finley, and he 
was opening on February 3rd. 

The evidence will show that Mr. Finley had bands 
every week from the time he opened until the time that 
he—well, as long as he has had them, up to the present 
time, so far as I know, and that he has never been denied 
bands, that he has had bands from the General Amuse- 
ment Corporation, Fredericks Brothers, and William Mor- 
ris Agency, the main competitors. 

The evidence will show that when Mr. Finley started, 
instead of going around on a businesslike basis, he came 
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around and said, “You give me bands, or I am going to 
sue you,’ and [20] within forty-five days from the time 
he opened, this suit was filed for $3,000,000.00—forty-five 
days from the day that he opened. And in the meantime, 
the evidence will show, Mr. Finley had bands at Mission 
Beach, some good bands, and he got bands from these 
other agencies. 

The evidence will show that he had opportunity to get 
bands from the Music Corporation of America, and did 
not take advantage of it, and the evidence will show that 
after he filed suit he didn’t want any bands from Music 
Corporation of America. 

The evidence will show that Mr. Daillard, who owned 
Pacific Square, sold out in the spring of 1945, and that 
his contract with Music Corporation of America, giving 
Music Corporation of America—or, rather, giving him 
from Music Corporation of America the forty-eight-hour 
exclusive, ended, so that there was no longer any contract 
down there, and the evidence will show that Mr. Finley 
never made one request from Music Corporation of Amer- 
ica for the period from that time to today. That is what 
the evidence will show, and it will show most of it by 
Mr. Finley, out of his own mouth. 

The evidence will show there is nothing personal be- 
tween Music Corporation of America and Mr. Finley; 
and Mr. Iinley engaged with Jimmy Dorsey and Tommy 
Dorsey in a small way down there at a beach town in 
Ocean Park, and Music Corporation of America supplied 
them with bands. There is nothing personal [21] to it. 

The evidence will show that when Mr. Finley couldn’t 
get bands, couldn’t get them through the agency, that he 
went to the band leaders direct and got the bands, as he 
had a right to do. 
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The evidence will show that there is no monopoly, that 
there was no restraint of trade, and that what losses Mr. 
Finley sustained down in San Diego was because Mr. 
Finley either didn’t know the game, tried to do something 
that wasn’t possible of being done down there, or operated 
on a basis so that he would have here a claim for damages, 
that he would ask this jury to award him in this case. 

I think I have given you sufficient highlights to know 
there is going to be a law suit. 

iijem@aurn,) 1 roceed. 

Mr. Christensen: Mr. Knox, please. 


HARLEY E. KNOX, 


called as a witness by and on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Mr. Doherty: Your Honor, may it be understood 
that all evidence offered from now on is subject to our 
objection that the plaintiff has no claim for the reason 
that there is no matter involving interstate commerce, that 
the matter is not a matter of commerce, and that there is 
no showing here by the [22] plaintiff’s opening statement 
where any wrong has been committed by the defendants, 
and that the plaintiff's opening statement indicated that 
the basis of his claim has no merit because there was no 
-wrong committed, according to his statement, by the de- 
fendants as against the plaintiff; and that that objection 
may be deemed to be repeated to the testimony offered by 
each succeeding witness, a continuing objection. 

The Court: It may be so understood, and the objec- 
tion is overruled excepting as hereafter may be indicated 
otherwise. 
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(Testimony of Harley E. Knox) 


By Mr. Christensen: 
Q. Your name is Harley Knox, I believe? Is that 


conmect, sir? A, That isecorrect: 

Q. What is your business, occupation or profession, 
sir? A. Iam in the creamery business. 

©. You have an official— A. Vesyesime 

Q. That is, the Mayor of the City of San Diego; is 
that true? A. Yes, sir. 


Q. In addition to that, you are the president of the 
California League of Municipalities, are you not, sir? 

Ee Lam. 

Q. Prior to the time that you were mayor of the City 
of [23] San Diego, you were a member of the City Coun- 


cil there, were you not, sir? A, Yes site 
Q. You are familiar with the Mission Beach Amuse- 
ment Center in the city of San Diego? A. “lame 


Q. That is the only beach amusement center in the 
city of San Diego, isn’t it, Mayor Knox? 
' A. Tt is the only beach amusement center of like char- 
acter. 

©. And that Mission Beach Amusement Center is 
owned by the City of San Diego, is it not? 
Yes, sir. 
And has been for a long period of time, at least? 
Yes, sir. 
Tt is, and has been for some period of time now, 
the practice and custom of the City of San Diego to let 
that entire amusement center to others on a lease basis? 

Mr. Doherty: Just a minute. That is not an issue in 
this case. Object on that ground, and incompetent, irrel- 
evant and immaterial. 


OPO> 
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The Court: I didn’t think there was any issue on that, 
that this is a concessionaire of the City of San Diego. I 
didn’t understand that there was any issue raised in the 
pleadings on that. [24] 

Mr. Christensen: My point is this: I want to show 
it is owned by it, and that they do offer it for lease, and 
that they do it on open bidding, and that they did that in 
this case; that the bids were received, and among those 
bids was a bid from Wayne Daillard. Incidentally, at this 
time I have a certified copy of that bid, and offer it in 
evidence. 

Mr. Doherty: We have no objection, Your Honor, to 
offering the bid or the lease, but our objection still stands 
as to the line of inquiry. 

The Court: Is there any question, gentlemen? I didn’t 
understand there was in the discussions on pre-trial, You 
were not here, Major Doherty, but in those discussions I 
understood it was conceded that this was a concessionaire. 

Mr. Warne: Correct. 

The Court: Of the City of San Diego, and pursuant 
to that arrangement bids were submitted. 

Mr. Warne: That is correct. 

The Court: I don’t see any necessity for taking up our 
time on that. 

Q. By Mr. Christensen: May I then direct your im- 
mediate attention to the fact that certain bids were asked 
for in the latter part of—it was in September, was it 
not, of 1944? 

Mr. Doherty: The same objection, Your Honor. 

hereon. Overruled. 
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Q. By Mr. Christensen: Is that correct, Mayor? [25] 

A. I think the—I am not sure if it was September, 
but it was late in 1944. 

©. And pursuant to your advertisement for bids, there 
were several bids, at least, submitted? 

Peeiiitat’s richt. 

QO. One of the bids was by Wayne Daillard, Wayne 


W. Daillard; that is correct, sir? A. That’s right. 
©. And also the plaintiff in this action, Mr. Larry 
Finley, submitted a bid? IX 8S. Sie. 


©. And there were several others? 
A. I think there was at least one other. 


QO. The City Council, or yourself, considered all of 
those bids, did you? ERS. 

©. And Mr. Finley’s bid offered to pay the City a 
little less than the others, did it not? 

pe Whats) richt. 

©. After the consideration of all of the bids which 
had been submitted, the City Council determined that Mr. 
Finley’s bid was the best bid; is that correct? 

A. Not from a financial standpoint, but from the 
promised character, improvement in character, of the cen- 
ter, and it was for that reason. [26] 

Mr. Doherty: I submit that is a conclusion of the 
witness and should be stricken. The document is the best 
evidence. 

The Court: That is true. The question was not ob- 
jected to, however. I will permit the answer to stand. 
Proceed: 

Mr. Christensen: Had Your Honor finished ? 

Mies Court as Ves. 
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QO. By Mr. Christensen: Were you familiar with 
the operation of the Mission Beach Amusement Center 


under Mr. Daillard? a lavas 
Q. Are you familiar with it during the time it has 
been operated by Mr. Finley? 7 leeatan 


©. Was there a difference in the operation? 

Mr. Doherty: Objected to on the ground it calls for a 
conclusion of the witness; incompetent, irrelevant and im- 
material; and is outside the issues of this case. 

Mr. Christensen: I propose to show that the Beach 
has been operated, and particularly the dance hall, has 
been operated in a much better fashion; that it was at that 
time, under Mr. Daillard’s operation, a very unsatisfactory 
operation. As a matter of fact, there were constantly re- 
ports— 

The Court: Just stop right there. I want to establish 
my rule here right at the outset that I don’t want any 
argument [27] on objections unless I ask for it. That 
applies to both of you. I am directing it to you now, 
Mr. Christensen. 

Mr. Christensen: Yes, your Honor. 

The Court: And when you ask a question and it is 
objected to, I don’t want any argument from either of 
you, either in elaboration of the objection, or in protest 
against the objection. That applies to all counsel on each 
side. The objection is sustained. 

©. By Mr. Christensen: Will you tell me if Mr. Fin- 
ley has done the things which he promised to do in his 
bid? 

Mr. Doherty: That would call fora conclusion of the 
witness, and the same objection. 
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Q. By Mr. Christensen: Of your own knowledge? 
May I add that to the question? 

The Court: You can elicit what he has done, but you 
cannot frame a question in that manner. 

Q. By Mr. Christensen: Mr. Knox, will you tell me 
what Mr. Finley has done since he has been the lessee 
of Mission Beach? 

A. He has complied in every way that I know of 
with the terms of his contract. 

Mr. Doherty: I submit, your Honor, that is a con- 
clusion of the witness, and I ask the answer be stricken 
as a conclusion. [28] 

The Court: Motion denied. 

Q. By Mr. Christensen: If there were any complaints 
against the operation of Mission Beach, would those 
matters come to your attention as mayor of the City 
of San Diego? AG SY esasin. 

©. Have there been any complaints made? 

Mr. Doherty: I object on the ground it is not within 
the issues of this case. 

The Court: Overruled. 

The Witness: The complaints—I don’t remember that 
I have had a complaint during the past year on the 
operation of Mission Beach. 

Q. By Mr. Christensen: Will you tell me—will you 
describe the operation of Mission Beach while it was 
operated. let us say, during the last year of Mr. Daillard’s 
operation there? 

Mr. Doherty: I object on the ground it is incom- 
petent, irrelevant and immaterial, and not an issue in 
this case. 


Music Corporation of America, etc., et al. 111 


(Testimony of Harley E. Knox) 


The Court: In view of the opening statement of the 
defendants I shall permit the question. 


The Witness: Will you repeat the question? 


Mr. Christensen: The reporter will read it. 
(The question was read. ) 


The Witness: The operation was totally unsatisfac- 
tory from a municipal viewpoint. Law and order did 
not prevail in [29] the Amusement Center. I made several 
trips there, inspection trips, myself, took my family with 
me, and succeeded only in getting insulted for the mere 
privilege of going into the place. As you know, we had 
a high military concentration in the San Diego area, 
and the place was literally swarming with servicemen. 
No policeman, no private guards, were employed, that I 
know of. I couldn’t find any. The rest rooms were in 
a disgraceful condition. Sailors, Marines, Soldiers walked 
about the place clearly intoxicated, carrying bottles of 
liquor openly by the neck, swinging them around. Fist 
fights were common, and the operation was of such a 
character that the City Council determined in its call 
for bids that money would be a secondary consideration, 
and that the character of the operation must be the first 
consideration. 

Q. Mr. Knox, is it true now that liquor is not per- 
mitted on the Amusement Center at all? 

A. That is correct. By that I mean beer, I think, 
is permitted to be sold in one of the cafes, but whiskey 
and the heavier liquors are not sold or permitted to be 
on the premises, 
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Q. Did Mr. Finley make any changes or improve- 
ments or alterations in the Mission Beach Amusement 
Center? A. He was required to by his contract. 

Wee Wide do that: (30]) 7s Ele waid, 

Q. Do you remember Mr. Daillard approaching you 
at the time when this bid was under consideration? 

A. Yes, sir. 

QO. Can you fix the time a little more definitely for 
“us, sir? 

A. No, I cannot. In fact, at one time I had a memo- 
randum from him in writing on it, and I have been 
unable to locate that memorandum. JI am under the 
impression it was the summer of 1944. Mr. Daillard 
approached me in my office with reference to this contract. 

Q. Will you relate the conversation, sir? 

Mr. Doherty: Object on the ground it is hearsay, and 
no foundation laid so as to be binding on the defendants, 
and incompetent, irrelevant and immaterial. 

The Court: Now, I don’t want any argument unless 
I ask you for it. 

Mr. Christensen: I am not going to. 

The Court: Objection sustained. 

Mr. Christensen: Could T ask your Honor to bear in 
mind the fact that we allege him to be a co-conspirator. 

The Court: Yes, I have that in mind. A foundation 
must be laid for conversations regardless of to whom 
they relate. 

Q. By Mr. Christensen: Was there any person, other 
than yourself and Mr. Daillard, present at the conversa- 
Homesite mol | A. Yes, sir. 
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QO. Who was that? 

A. Mr. Emil Klicka, Mr. Daillard’s associate, and Mr. 
Walter W. Cooper, City Manager of the City of San 
Diego. 

Q. Where was the conversation held, sir? 

A. In the mayor’s office. 

Q. Now, will you relate to me the conversation that 
you had with Mr. Daillard at that time, sir? 

Mr. Doherty: The same objection, your Honor. There 
is no allegation of conspiracy existing at that time. 

The Court: Objection overruled. 

The Witness: A Mr. Daillard and Mr. Cooper and 
Mr. Klicka came to my office by appointment, which 
they had requested, and asked what my reaction would 
be to an extension of one year of Mr. Daillard’s lease, 
and I informed Mr. Daillard that I felt it was the con- 
sensus of opinion of the City Council, and it certainly 
was my own, that the character of the operation of 
Mission Beach would either be improved or the Mission 
Beach Amusement Center would be closed; and at that 
time he told me—in fact, at that time I told him that 
I favored calling for bids with a very specific set of 
specifications, requiring performance under the contract, 
and making that secondary to the financial consideration, 
and was told by him that that would be useless, that no 
one but Mr. Daillard could bid on the Amusement Center 
successfully, and he showed [32] me his contract, or a 
copy of it, which I did not read, with Music Corporation 
of America, and indicated to me that in the event that 
he were not the successful bidder, that there would be 
no dance operations with name bands in the Mission 
Beach dance hall. 
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OQ. By Mr. Christensen: Mr. Knox, do you recall any 
discussion whatsoever among the council concerning the 
statement in Mr. Daillard’s bid, as follows: 

Mr. Doherty: Just a minute. That is objected to. 
Your Honor is familiar with that statement, I think, 
from the pretrial hearing. 

The Court: Yes, sir. 

Mr. Doherty: That is certainly hearsay, and incom- 
petent, irrelevant and immaterial, and without the issues 
of this case. 

The Court: Yes, J think you should not read from a 
document without disclosing to the jury the full contents 
of it. 

Mr. Christensen: It has been offered into evidence, 
your Honor. 

Mr. Doherty: Subject to the objection I have hereto- 
fore made as to hearsay as to the defendants, and without 
the issues of the case, and incompetent, irrelevant and 
immaterial. 

The Court: Is this the one that was used at the 
pre-trial? [33] 

Mr. Warne: That is right. This is the one Mr. 
Daillard used in connection with the pre-trial, or, in con- 
nection with the deposition which was taken. 

The Court: May I see it? 

(The document referred to was handed to the court.) 

Mr. Warne: No foundation laid, your Honor. 

Mr. Christensen: It has been certified to by the City 
Clerk. 

The Court: Will you read the question, Miss Re- 
porter ? 
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(The question was read.) 
The Court: Objection sustained to the question. 


©. By Mr. Christensen: Mr. Knox, was there any 
discussion among the City Council, in the consideration 
of the bids, of the question of whether or not it would 
be practical for any person other than Mr. Daillard to 
operate Mission Beach Ballroom? 


Mr. Doherty: Just a minute. That is hearsay; in- 
competent, irrelevant and immaterial. 

The Court: Overruled. Answer it “Yes” or “No.” 

The Witness: A. Yes. 

©. By Mr. Christensen: Are you familiar with the 
ballroom itself, the Mission Beach Ballroom? 

Ay Yes) sir. 

Mr. Christensen: I would like to identify some of the 
pictures. We have a copy, and counsel can look at them 
at the [34] same time. 

Q. By Mr. Christensen: Will you look at these pic- 
tures, the first one I have, and tell me if you recognize 
that picture. (Handing document to witness.) 

A. Yes, sir, that is a picture of the Mission Beach 
Ballroom. 

Q. That is a fair representation of the matters and 
things which are therein shown? ae lthink= so: 

The Court: Are we going to take up time on this, 
gentlemen, or can you look at them and stipulate? 

Mr. Warne: I think we can. These have never been 
submitted to us before. If counsel will indicate when 
they were taken, we may be able to agree. 

The Court: Otherwise we will be taking up a lot 
of time with these things. But if you can’t agree, we 
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will have to explore it. You certainly should be able 
to agree upon it. 

Mr. Christensen: Mr. Warne, they were taken yester- 
day by Mr. Al Penrose, captain of the city fire depart- 
ment of the City of San Diego. 

The Court: Perhaps they have not seen them before. 

Mr. Warne: I have never seen them before. I sug- 
gest you pass to something else, and we will check them. 

Mr. Christensen: You have copies there. 

Q. By Mr. Christensen: Prior to letting the bid, 
was [35] any investigation made of Mr. Finley by the 
City Council, or by yourself? 

A. The investigation of Mr. Finley was referred to 
the City Manager, if I remember correctly. 

©. There were a number of letters of commendation 
attached, were there not? 

A. I received letters of recommendation for Mr. Fin- 
ley, as I did for all bidders. 

Q. Are you familiar with the Pacific Square Ball- 
room? A. I have been there, yes. 

Q. Where is it located, sir? 

A. At Pacific Highway and Ash Street, San Diego. 

©. That is right seaward or backs up to the railroad 
fides there, docs it not? 

A. At the southwest corner of Pacific and Ash. The 
southeast corner of Pacific and Ash,—correction. 

Q. Can you compare the two ballrooms in appearance? 

Mr. Doherty: Object. No foundation laid. I object 
on that ground, and it is hearsay, incompetent, irrelevant 
and immaterial. 
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The Court: I don’t know whether the mayor is an 
expert on that or not. 

The Witness: No, sir, I am not. 

The Court: All right. He says he is not. 

Mr. Christensen: That is all. Thank you. You 
may [36] examine, counsel. 

If you will look those over and let me know. 

Mr. Warne: We are willing to stipulate, your Honor, 
that the three photographs, copies of which were handed 
to us—or, we are willing to stipulate that the four photo- 
graphs which are presented to us by counsel are photo- 
graphs from various angles of the interior of the Mission 
Beach Ballroom, taken in the daytime and when obviously 
no one was present. 

The Court: Is that satisfactory? 

Mr. Christensen: That is satisfactory, your Honor. 

Mr. Warne: It represents its present, current condi- 
tion? 

Mr. Christensen: That is correct, sir. 

The Court: Show them to the jury, and ask them 
if they want to look at them. 


(The photographs referred to were marked as Plaintiff’s 
Exhibits Nos. 1, 2, 3 and 4, and were received in evidence. ) 


Mr. Doherty: Shall I cross-examine? 

Dives@onm.. Yés. 

Mr. Doherty: Or shall I wait until the jury have an 
opportunity to look at the pictures, while they have their 
attention diverted, or shall I proceed now? 

The Court: I think you may proceed. 

Mr. Doherty: Proceed now? 

Miem@ount.= Yes. [37] 
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Cross-Examination 
By Mr. Doherty: 

QO. Mr. Knox, during 1944 there were a great num- 
ber of service men in the San Diego area, were there 
not? A. Yes, sir. 

©. In other words, there were very heavy move- 
ments of troops by the Navy, Marine Corps and the 
Army out of San Diego during 1944, and that is when 
they were building up for the great battles in the Pacific? 

A. At least they were there. 

Q. That was really your maximum force that was 
moved out in 1944, was it not? 

A. Iam not an Army expert, a military expert. They 
were there in the city. . 

©. You were mayor of the city during that time, were 
you not? A. I was. 

Q. Didn’t you see great numbers of troops, and sailors 
and Marines, in greater numbers around San Diego dur- 
ing 1944 than you saw subsequent to that time and, in 
fact, prior to that time? 

A. No, sir. I think that our concentration during 
all of 1942, °43 and ’44 was about the same. 

QO. In 1945 it slid off? AL Yesu ies 

Q. Now, the military, and when I say “the military,” 
] mean the Marine Corps and the Navy and the Army, 
have their own law enforcing officers, do they not? That 
is, the Military Police operating for the Marines and 
the Army and the Shore Patrol for the Navy? 

A. I know there are both Shore Patrol and Military 
Police 
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Q. And they operate in conjunction with your police 
force in San Diego? A. That’s right. 

Q. And you have sort of a working arrangement down 
there that your own police do not arrest the servicemen, 
but you sort of turn them over to the military authorities 
to be handled, do you not? 

Mr. Christensen: To which we object as being im- 
material to the issues here presented. 

The Court: Overruled. 

The Witness: That matter is something that I can’t 
be too sure of, in that I would have nothing to do with 
the operation of the police department. I do know that 
in the regular prowl cars some of them have a Shore 
Patrol, a Military Police, and a civilian policeman in 
them, but just how that police operation is carried on 
I can’t answer. 

Q. By Mr. Doherty: You don’t know then that 
there was a uniform understanding in your city between 
the military [39] authorities, and by that I mean the 
Navy, the Army and the Marine Corps, that their law- 
enforcing officers, the Shore Patrol men and the Military 
Police, were going to handle the men in uniform, and your 
civilian police were going to leave those to the military 
authorities, and you were going to attend to the civilians? 

A. I knew of no such arrangement. 

Q. You didn’t know of any such arrangement? 

A. No, sir. 

Q. Now, at Mission Beach during 1944, there were 
members of the Shore Patrol over there when you went 
over with your wife on that occasion? 

A. I saw none, 
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©. You saw none? AVS Nersir. 

Q. Did you see any Shore Patrol representatives at all? 

A. No, sir. There was a headquarters there, an 
office there, I think. 

Q. But you did see men in uniform who were in- 
toxicated ? A. That is correct. 

©. And you saw that same condition on the streets 
in San Diego, didn’t you? A. Occasionally. 

Q. Just occasionally? A. That’s right. [40] 

©. You saw it all over at Mission Beach and not 
on the streets in San Diego? 

A. I didn’t say none, sir. I say occasionally. The 
streets of the city of San Diego were policed to a far 
greater degree than were the streets of the Amusement 
Center at Mission Beach. 

Q. Then you do know something about the police 
department in San Diego? 

A. As an observation, as a civilian, yes, sir. 

©. And you went over to Mission Beach and made 
those observations? Ale Vesa 

Q. How many times were you over there? 

A. I imagine about six or eight times. 

Q. In what period of time? 

A. Over a period of the last—well, during, par- 
ticularly during the period of the summer of 1944. 

Q. By the way, on the City Council did you have a 
member, at the time the contract was awarded, by the 
name of Mr. Austin? A. Yes, sir. 

©. “aid did he havera son? Pe Wes ucilc 

Q. Is that the same son that has been employed by 
Mr. Finley over at Mission Beach since he got the 
lease? [41] A.  Yes,-sir. 
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Q. The same gentleman? ae Cousin 

QO. You know that son 1s being paid $1,000.00 a 
month by Mr. Finley in that position, don’t you? 

A. No, sir, I don’t know what his salary is. 

Q. You knew he wasn’t in the entertainment business 
or the amusement business until the City Council handed 
Mr. Finley the lease, don’t you? 

A. Are you referring to Mr. Austin? 

Omics: 

A. Mr. Austin has been in the amusement business 
for a long time. 

©. His son? 

A. I am talking about his son. I am talking about 
the councilman’s son, Warner Austin. Yes, he has been 
in the amusement business. 

Q. In the dance hall business? 

A. No, I wouldn’t say dance hall, no, sir. 

Q. He had not been employed by Mr. Finley over 
at the Trianon, had he? A. No, sir. 

©. He was first employed after you gentlemen voted 
Mr. Finley the lease on Mission Beach? 

A. I think that’s right, sir. [42] 

Q. Now, before Mr. Daillard,—tlet’s go back to 1938 
and 1939. Mission Beach was out of business, out of 
operation, wasn’t it, and it was sort of a dead horse? 

A. I think it had not yet been turned over to the 
Clty. Sit. 

Q. In other words, you got it by some arrangement 
with the taxing authorities, didn’t you? 

A. I think the State Park Commission turned it 
over to the city. 
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Q. It was owned at one time or was with the 
Spreckels’ interests, and they turned it over to the State, 
and the State turned it over to the city? 

A. I think that’s right. 

©. And the contracts were entered into with Mr. 
Daillard, and what was done during the five years before 
Mr. Finley came in was the result of Mr. Daillard’s 
efforts there, was it not? 

A. I think the City of San Diego operated the 
Amusement Center for one year, and it proved to be 
a total failure as a municipal operation. 

Q. A complete failure, wasn’t it? 

A. I would say it was a complete failure. 

Q. Then Mr. Daillard came in? A. That’s right. 

Q. And he carried it on for the five years until Mr. 
Finley came in? [43] 

A. J was under the impression that it was a three- 
year period with Mr. Daillard. 

Q. How is that? 

A. I was under the impression it was a three-year 
period with Mr. Daillard; that it was a three-year period 
that Mr. Daillard operated it. At least, his last lease 
was for a three-year period. I am quite confident of that. 

Mr. Doherty: Well, we will go into that at the right 
time. I think that is all, Mr. Knox. 


Redirect Examination 


By Mr. Christensen: 


Q. Mr. Knox, in addition to the military population 
that you have been asked about, has there been any in- 
crease in your population of the City of San Diego in 
recent years? A. Obviously an increase, yes, sir. 
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Q. As a matter of fact, there was a considerable in- 
crease, wasn’t there? Pee CS uistin 

©. There were many persons there by reason of war 
work? A. That’s right. 

Q. J am talking about civilians. 

| iiiat is correct. 

Q. Generally speaking, they were all there in 1945, 
too, weren’t they? 

A. As far as we can tell, they are all still there. [44] 

Q. Mr. Knox, there is another question I wanted to 
ask. That is, Mr. Daillard was not the only operator of 
Mission Beach Amusement Center? A. Was hee 

©. There were others before him, weren’t there? [45] 

A. That was before my time. 

Mr. Christensen: I see. All right. Thank you very 
much. 


Recross-Examination 
By Mr. Doherty: 

Q. Just one question, Mr. Knox, about the people 
remaining there. Your principal industries have slowed 
down very materially during 1945, have they not? 

A. That is correct. 

Q. And if they stayed there, they were just either out — 
of work or hoping to get employment? 

Mr. Christensen: To which we object as calling for 
his conclusion or opinion. 

The Court: I will let the mayor express his view on 
that. 

A. Well, frankly, I can’t give the answer to that 
question of where they are or what they are doing. I 
do know that we have about 20,000 Federally owned 
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housing units in the city. I know that during the war 
we have been able to build between nine and ten thousand. 
1 know that we still have about the same number of 
applications that we had in 1944 for housing, and I 
know that they have discharged or terminated the em- 
ployment of some 53,000 war workers. So where they 
are or what they are doing, I can’t say, sir. 

Q. By Mr. Doherty: In spite of all that, the people 
[46] think that San Diego is one of the finest places in 
the world to live, don’t they? 

A. Well, they know it, sir. 

The Court: Mr. Mayor, I wanted to ask you just 
one question before you leave. 

The Witness: Very well. 

The Court: So that the jury can orient itself on 
this Pacific Square. Where is the City Hall of San 
Diego located? 

The Witness: It is on Pacific Highway. 

The Court: How far is it from this Pacific Square 
Dance Hall? 

The Witness: Well, it is about the length of one 
block, sir, on the opposite side of the street. 

The Court: So that is located down near the Santa Fe 
Railway, too, the freight house, isn’t it? 

The Witness: Yes, sir. 

The Court: That is a new, modern, Class A structure, 
isn’t it? , 

The Witness: Completed in 1939, 

The Court: Housing the city officials of San Diego? 

The Witness: The city and county governments. 
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Mr. Christensen: May I ask you, though, it is on 
the opposite side of that wide highway, though, isn’t it? 

The Witness: Yes, sir. 

The Court: That is to say, the City Hall is nearer 
to the [47] bay front than the Pacific Square, is that 
right? 

The Witness: Yes, sir. 

dies @ounee) thank you, Mr. Mayor: 

We will take our recess now, ladies and gentlemen, 
for a few minutes. Remember the admonition and keep 
it in terms inviolate. I wish you would occupy the jury 
room, ladies and gentlemen. 


(Short recess.) 


The Court: All present. Proceed. 
Mr. Christensen: Mr. Austin, please. 


eG hath AUS TIN, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name, please? 

The Witness: DeGraff Austin. 

Mr. Christensen: Oh, one thing. May I interrupt, 
your Honor? I had offered the certified copy of the bid. 
That is received as our Exhibit 1, is that correct? 

Mr. Doherty: What is that? 

Mr. Christensen: A certified copy of the bid. 

Mr. Doherty: You offered it but the court sustained 
an objection. 

The Court: That is correct. 
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Mr. Christensen: It is not received? 

The Court: I would judge so. [48] 

Mr. Christensen: I offer it now, your Honor. 
Mr. Doherty: The same objection. 

The Court: The same ruling. 


Direct Examination 


By Mr. Christensen: 

Q. Mr. Austin, you are a member of the County 
Board of Supervisors of the County of San Diego, are 
you not, sir? A. Yes, sir. 

©. And prior to that time, you were a member of 
the City Council of the City of San Diego? 

A. Yes, sir. 

©. As a member of the Board of Supervisors does 
your district include that portion of the City of San 
Diego which is commonly known as the Mission Beach 
Amusement Center ? A. No, sir. 

Q. You are acquainted with it, however, are you, sir? 

FeO), yes, 

@. And you were a member of the City Council, 
were you not, during the year 1944? Aga eves: 

Q. And were you acquainted with the Mission Beach 
Amusement Center at and prior to the year 1944? 

A. Yes, sir. 

Q. And ever since that time? A. Yes, sir. [4e8 

Q. You recall, do you, the fact that an advertisement 
for bids was made by the City of San Diego while you 
were a member of the City Council in the year 1944? 

ios: 

Q. And you remember that Mr. Daillard, Mr. Finley, 
and several others made bids? A. Yes, sir. 
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Q. You recall, also, that Mr. Finley’s bid did not 
offer as great financial return as Mr. Daillard’s? 

P eeiitaietss COrrect. 

Q. And that Mr. Finley was the successful bidder— 
or, to put that in another way, the lease was awarded to 
Mr. Finley? A. That is right. 

Q. Can you tell me the reason why that was awarded 
to Mr. Finley? 

Mr. Doherty: Just a minute. That calls for his con- 
clusion; it is not within the issues of the case, incom- 
petent, irrelevant and immaterial. 

The Court: Read the question, Mr. Reporter. 

(Question read by the reporter.) 

The Court: Well, presumably there is a record of that, 
Mr. Christensen. This is a body under either the Munici- 
pal Corporations Act of the state or a city charter of 
San Diego, which is required to keep a record of those 
proceedings. That [50] would show the action that was 
taken officially. 

Mr. Christensen: I withdraw the question. 

Q. Did you and the other members of the City 
Council and the mayor discuss and consider the various 


bids submitted ? oe es. 
Q. You are familiar with the operation of Mission 
Beach under Mr. Daillard, are you? A. Yes. 


Q. Will you describe the operations that you observed 
there? 

Mr. Doherty: Can this be subject, your Honor, to our 
running objection that it is incompetent, irrelevant and 
immaterial, hearsay, outside of the issues of this case? 
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I would like to be heard just briefly—all right, your 
Honor, I will not argue. 

The Court: I do not want any argument before the 
jury on questions of law unless I ask for it. It may 
be understood that you do interpose the objection and 
that the objection is overruled, without prejudice or 
without the court’s view that it 1s not necessary to inter- 
pose objections seriatum. 


Mr. Doherty: In other words, I need not repeat the 
objection each time to this line of testimony, but it is 
deemed to have been made and your Honor has over- 
ruled the objections? 

The Court: That is right; the basic legal question 
that you raise by the objection that you have raised 
throughout [51] need not be repeated. That does not 
mean that the court is putting its approval upon the re- 
ception or the introduction of evidence that is otherwise 
objectionable. 


Mr. Doherty: May 1 make one statement, not to 
argue’ I think your Honor misunderstood one state- 
ment I made to the jury on my opening statement, which 
I think might be the basis of your Honor’s ruling. 
Your Honor said in view of the statement I made to 
the jury that your Honor had overruled the objection. 

My statement about the Daillard operation as contrary 
to the Finley operation was for the sole purpose of show- 
ing the financial return to Daillard and to Finley. In 
other words, where Daillard operated in a certain way he 
may have been successful, while Mr. Finley tried another 
plan and might have lost money, not because of any 
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acts of defense, but because of his own inexperience or 
other reason that might occur. 

That was what I presented to the jury only on the 
financial returns of Daillard as compared with Finley. 

Now, I am not arguing the question. I just wanted to 
see if your Honor understood my position in my state- 
ment to the jury. 

tiem eoin@a Eroceed, 

Mr. Christensen: There was a question. 

(Question read by the reporter.) [52] 

A. The operation was completely unsatisfactory from 
a standpoint of public morals. J might say that there 
was seldom a meeting of the City Council at which we 
did not have voiced an objection to the pattern of opera- 
tion obtaining there. The telephone would ring con- 
stantly from outraged parents of young children in the 
neighborhood who took exception to the conduct of the 
amusement center. 

We determined at the conclusion of the lease that we 
were either going to close it down or write a set of 
specifications which would be a credit to the municipality. 

Q. You are familiar with the bid which Mr. Finley 


made, are you not? ie CGS, sit. 
Q. Or proposal. Has he lived up to all of those 
promises? A. I would say yes. 


©. Will you describe the operation of Mission Beach 
Amusement Center, and particularly the ballroom, under 
Mr. Finley’s management? 

A. The place was completely renovated, a new roof 
put on it; it was painted inside and out, and constantly 
since the Finley operation there has been a force of 
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uniformed attendants there at the expense of the con- 
cessionaire; and there has been no hard liquor permitted 
on the premises. 

There has been a better operation all around in terms 
of [53] fewer arrests, fewer fights, better sanitation, 
better appearance of rest rooms and appearance of the 
dance hall. You feel now that you can permit your 
daughter to attend dances at Mission Beach. 

Mr. Christensen: You may examine. 


Cross-Examination 


By Mr. Doherty: 
Q. Mr. Austin, the City of San Diego has a police 


department? A. Yes, sir. 
Q. And they are employed there to enforce the law? 
A. Under the direction of the City Manager; yes, sir. 
Q. And the City Council appoints the City Manager? 
A. Yes, sir. 
Q. And when these accusations or complaints came in 


that the law was being violated over at Mission Beach 
under Mr. Daillard’s operation what did the City Council 
do about it? 

A. We appealed to the Police Department and the 
Military Police to handle the situation. 

Q. And did you also appeal to the City Manager that 
he should take care of it or you would get a new City 
Manager ? 

A. To the first part of your question, we appealed to 
the City Manager; yes. 

Q. But you did not tell him that if he did not have 
[54] the law enforced that you would get a new City 
Manager? A. No, sir. 
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Q. And apparently the Police Department did not pay 
any attention to your appeal to the City Manager, did 
they? The bad moral conditions continued over there? 

Mr. Christensen: Just a moment. That is a com- 
pound question. Objected to on that ground. 

The Court: Yes; that is compound. 

Mr. Doherty: I will withdraw it. 

Q. The bad moral conditions continued over at Mis- 
sion Beach under Mr. Daillard after you heard these 
complaints ? A. Yes, sir. 

Q. And after you made the complaint to the City 
Manager, as the City Manager by the City Council, 
they still continued? A. Pretty largely; yes. 

Q. And you made no attempt to investigate why the 
City Manager was not enforcing the law? 

A. Why, yes; we questioned him, and on numerous 
occasions he laid it to the shortage of manpower within 
the Police Department and to the inadequacy of the 
Military Police. 

Q. And didn’t he tell you that the Military Police 
had charge of taking care of its own personnel? 

A. I don’t think that arrangement ever happened. 

Q. In your experience down there you saw Military 
Police- [55] men around San Diego, didn’t you? 

A. Many times, yes. 


Q. You saw Shore Policemen? ie Ves. 
Q. That is, the Shore Police were in charge of the 
Navy personnel? A. I don’t believe so. 


Q. The Shore Patrol? 
A. I don’t believe there is any exclusive jurisdiction 
over military personnel by—I mean I do not believe that 
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the Military Police handle exclusively military people, and 
the civilian police, civilian people. 

QO. No. Iam saying on the— 

A. They travel, as a matter of fact, sometimes in one 
of the city prowl cars together. 

©. You remember of seeing along the streets of San 
Diego and over at Mission Beach men in Navy uniform 
with “S. P.” on their armbands, Shore Police? 

Pe Oh ves: 

©. Or Shore Patrol. Now, they enforced the law, 
the military law, as against the men in the Navy, didn’t 
they? A. And the civil law. 

©. What? A. And the civil law as well. 

QO. And you saw others in Marine uniforms and in 
Army [56] uniforms with “M. P.” on their armbands, 
didn’t you? A. Oh, yes. 

©. And they enforced the law as against men in 
Marine uniforms and in the Army uniforms? 

A. I would presume that would be very possible; yes. 

©. And you saw them over at Mission Beach, didn’t 
you? 

A. I never was able to see any of them on the occa- 
sions we attended Mission Beach in answer to, or, rather, 
to run down the source of these complaints. 

©. And didn’t the City Manager tell you thateae 
had appealed to the military authorities to take care of 
disorderly conduct by men in uniform, and that they 
promised they would? TS, 

Q. And that is all he could do about it? 

A. Well, I do not believe that is all he could have 
done about it. 
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QM. You thought he could do more? 

A. I believe so. 

Q. But he did not do it? A. Apparently not. 
Mr. Doherty: That is all. 


Redirect Examination 


By Mr. Christensen: 

QO. The City Manager at that time was a Mr. Cooper, 
was | 57 lee not © 

A. Yes. We felt we had a splendid manager. 

Q. He is now dead, isn’t he? i YESS, Sihe, 

Mr. Christensen: Thank you. 

ies@cune:) Ghat is all, Mr. Austin. 

Mr. Christensen: Mr. Crary, please. 


GERALD C. CRARY, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: State your name, please. 

The Witness: Gerald C. Crary, C-r-a-r-y. 


Direct Examination 

By Mr. Christensen: 

QM. Mr. Crary— ; 
_ The Court: Just a moment, Mr. Christensen. I want 
to tell the jury that we have official reporters here in the 
courtroom and that they shall not make any notes of 
the testimony, the jury shall not make any notes. 

Proceed. 

Mr. Christensen: The question I commenced, I with- 
draw. 
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©. Mr. Crary, you reside in the City of La Jolla—or, 
pardon me, that portion of the City of San Diego com- 
monly known as La Jolla? A. Yes, sir. [58] 


©. And you are in business there? A. Yes, ism: 


©. What is your business? 
A. Laundry and dry cleaning. 


Q. La Jolla is just a few miles from Mission Beach, 


is it not? A. About six. 

©. What is the name of your laundry there and dry 
cleaning place? A. Cleancraft. 

©. Pardon? A. Cleancraft. 


©. And, in addition to that, you are a member of the 
City Council of the City of San Diego, are you not, sir? 

Eee ES, Sit, 

Q. You have been a member there now about three 
years, as I remember it; is that right? 

A. A little over two years. 

Q. A little over two. And you were a member of 
the City Council at the time— 

A. A little less than two years. I beg your pardon. 

Q. You were a member of the City Council at the 


time this bid was made by Mr. Finley? A. “Yessir. 
Q., Were you familiar with Mission Beach Amuse- 

ment Center [59] prior to that time? A. Yesmisin: 
Q. Visited there? A. I hivéd “there: 


Ose Yow lived»night there? 

A. Previous to living in La Jolla I lived in Mission 
Beach. 

Q. You represent that portion of the City of San 
Diego in the council, do you not, sir? A. Yes aire 
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Q. Then, is it a correct statement that you are familiar 
with Mission Beach and Mission Beach Amusement 


Center; is that right? BX CEB, ihe, 
QO. Were you familiar with its operations under 
Wayne Daillard? i Ves) Sit, 


Q. Describe them to the jury. 

A. I think it has been quite clearly given. The 
liquor condition was very bad. The condition of cleanli- 
ness and policing was very poor. The moral situation, 
from the standpoint of the neighborhood or people who 
owned homes adjacent to the Amusement Center, there 
was much objection by those people due to the carryings- 
on at the Center. 

Q. Do you remember the promises made in the bids 
[60] submitted by Mr. Finley? Lee NCS cin. 

©. Has he lived up to those? GN, MESS, Gib, 

Q. Describe the operations under Mr. Finley. 

A. Well, one of the requisites in the bid was par- 
ticularly on the part of servicemen to keep from over- 
charges, to keep the Center on the basis of giving honest 
values and giving a real place for not only the service- 
men, but their friends, their women friends and family 
amusements. 

The cooperation from the standpoint of the various 
organizations such as the P.T.A. and the Boy Scouts 
and the various Center organizations in coordinating 
councils has been very fine under Mr. Finley’s regime. 

Q. Has he established at his own expense a_ police 
force there? A. He has. 

Q. A private police force, of course. Do you know 
whether or not he has made any improvements or altera- 
tions to the ballroom? A. Considerably. 
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©. Briefly describe them: 

A. Well, it was renovated completely inside, and must 
have been done by an interior decorator who knew what 
they were doing. [61] 

Q. The sound equipment, do you know that that was 
changed ? 

A. <A very decided improvement. It was _ either 
changed or fixed. 

Q. And the rest of the park, too, was it improved? 

Po Very much. 

Q. Repainted, among other things? A. Yesurgins 

Q. Prior to the time Mr. Finley had the Mission 
Beach did the City Council—were ’teen-agers permitted 
to attend the dances there? 

A. No, sir; 1 don’t believe so, that is, there were 
few parents who would let their children go there. 

Q. What is the situation now? 

A. There have been a number of ‘teen-age dances 
given, and very successfully. 


Mr. Christensen: You may examine, counsel. 


Cross-Examination 
By Mr. Doherty: 

Q. Mr. Crary, you state that Mr. Finley made a 
substantial improvement at the Mission Beach in the 
way of changing structures, etc.? 

A. (Witness nodding.) 

QM. And was your answer “yes’’? A. Wes 
Sin. 162] 

Q. And he paid for those himself, did he? 
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A. Not all. There were some improvements that the 
city made at their expense. 


Q. The city made some improvements? 
A. The city made some improvements. 


Q. Yes. 


A. But the improvements along what we would call 
the main way were all done at Mr. Finley’s expense; 
the interior improvements were all at his expense. I 
might just add that, as I remember—I do not remember 
the contract in detail—but the painting, we painted the 
outside of the ballroom because we wanted it painted when 
we got it back, and this stipulated in the contract that 
it would have to be painted each year. 


Q. Yes. 


A. And it was also stipulated it was to be returned 
in a certain condition so far as the exterior was con- 
cerned. 

Q. He just got a short-time lease there, didn’t he? 

A. Three years. 

©. He has a much heavier overhead than Mr. Daillard 
had, does he not, in the way of personnel, you say, 
guards and others around there? 

A. He is running a much more satisfactory opera- 
tion, more personnel, but as a result, getting a great 
many more people. [63] 

Q. In other words, he has a great number more of 
people employed than Mr. Daillard had? 

A. (Witness nodding.) 


é 


. Your answer is “yes’’? A. Yes, sir. 
s 
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Q. And he has charged— 

A. I don’t know that a great many, but I would 
imagine more. He has police. 

QO. He has more personnel there than Mr. Daillard 
had? 

The reporter, Mr. Crary, can’t get your affirmative 
nods. I mean this gentleman here is taking all of this 
down and you must answer audibly. Ia 1 3e8, 


Q. And your answer was “yes’’? A. "Nes 


Q. And he has, generally, more personnel employed 
about the ballroom, also, than Mr. Daillard had? 


A. Some, yes. 


Q. Mission Beach is sort of a dual operation; one is 
the ballroom which was operated by Mr. Daillard, and 
then outside of the ballroom were these so-called con- 
cessions of various types, is that correct? IR NEE, 

Q. And that is true also with Mr. Finley? 

A. Yes. [64] 

Q. And Mr. Finley charges much less in the way of 
admissions than did Mr. Daillard, 1 believe: thaterc 
correct, isn’t it? A. Yes. 

Q. And Mr. Finley also has reduced the price of con- 
cessions much below what Mr. Daillard was charging? 

Mr. Christensen: To which we object as not being 
intelligible, “the concessions”. 

The Court: Read it, Mr. Reporter. I thought it was 
clear. 

(Question read by the reporter.) 

Mr. Doherty: By the “concessions” I mean what the 
concessionaires sell to the public. 
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The Court: Well, I really do not understand it myself 
now. 

Mr. Doherty: I will withdraw the question. 

Q. Mr. Daillard’s concessionaires sold soft drinks, 
sandwiches, and they had these dart games and other 
things of that sort, is that correct? Eve VES) city 

Q. And the prices charged by Mr. Daillard for those 
activities—when I say “Mr. Daillard’ I mean his con- 
cessionaires—was a greater price than charged by Mr. 
Finley? A. Much higher. 

Q. Yes. And inside the ballroom the admission 
charged [65] by Mr. Finley for getting into the ball- 
room, per couple, was much below what Mr. Daillard 
had charged? A. I am not sure of that. 

Mr. Christensen: Just a minute. That is objected to 
as calling for a conclusion or opinion, and the words 
“much below” particularly I am directing my attention to. 

Mr. Doherty: I will withdraw it and get over that. 

QO. The charge made by Mr. Finley for admission to 
the ballroom was less than was being charged by Mr. 
Daillard for the same admission? A. In some cases. 

©. How is that? A. In some cases. 

QO. Well, did not Mr. Finley reduce the admission 
to the ballroom to 49 cents per person? 

A. I am not fully acquainted with all the prices on 
the ballroom. I know that he put on special nights for 
military, when he turned it over completely to them at 
special prices, and did things that we had requested that 
they do in the contract. 

QO. But what you do know about it is that Mr. Fin- 
ley’s prices were less than those being charged by Mr. 
Daillard? Ei Yes, 


140 Larry Finley and Miriam Finley vs. 


(Testimony of Gerald C. Crary) 

Q. Did you receive the call respecting excessive drink- 
ing by ex-servicemen over on Mission Beach by one of 
the [66] councilmen? Ee Yes, Sir. 

Did you take that up with the City Manager? 
Yes, sir. 


And you told him you were receiving these calls? 


a] a 


Yes, sir. 

Q. And the City Manager was in charge of the Police 
Department, was he not? ie YS, Sit, 

©. And did he tell you that the military were in 
charge of maintaining order among men in uniform; 
that that was their job? 

A. Probably words to that effect. 

Mr. Doherty: Yes. That is all. 


Redirect Examination 


By Mr. Christensen: 


©. And since Mr. Finley has been there, though, his 
guards have taken care of that to the end that there is 
now no rowdyism? 

A. A tremendous improvement; in fact, I haven’t had 
a single call this past year on the policing condition at 
Mission Beach. 

Q. Do you know that as a matter of fact the revenue 
derived from the concessions, exclusive of the ballroom, 
has been approximately three times as much as that de- 
rived by Mr. [67] Daillard through his operation of 
those concessions? 

Mr. Doherty: I object on the ground there is no 
foundation laid that this witness has knowledge of that. 
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The Court: Well, it can be answered yes or no. 
Read the question, Mr. Reporter. 

(Question read by the reporter.) 

The Court: That can be answered yes or no. 

Mr. Doherty: May I further object, your Honor, that 
he does not indicate revenue of whom—by Mr. Finley or 
by the city? It is indefinite on that ground. 

The Witness: I can’t answer it yes or no, Judge. 

The Court: He says he can’t answer it yes or no, 
so you will have to propound another question. 

OQ. By Mr. Christensen: Mr. Crary, the terms of 
the lease require Mr. Finley to pay two per cent of the 
gross receipts derived by him from the concessionaires, 
doesn’t it? A. That is right. 

Q. And upon that basis, keeping those two per cent 
in mind, have the returns made by Mr. Finley been less 
or greater than that by Mr. Daillard? 

Mr. Doherty: That is objected to as incompetent, and 
immaterial, without the issues of this case. 

The Court: Overruled. <A. Greater. 

Q. By Mr. Christensen: Can you tell me how much 
greater? [68] 

A. I haven’t seen the figures for the last four months. 

Q. Prior to that what did it amount to? 

foe Over double. 

Q. Mr. Crary, another question: During the year 
1945 were there more or less people at the beach than 
in the year 1944? A. More, in my opinion. 

Mr. Christensen: Thank you, sir. 

Mr. Doherty: Is that all? 


Mr. Christensen: That is all, Mr. Doherty. 
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Recross-Examination 


By Mr. Doherty: 

Q. In other words, Mr. Finley was successful in hav- 
ing more people go out to the Mission Beach Ballroom 
and Mission Beach area than Mr. Daillard had been able 
to induce to go there? 

Mr. Christensen: To which we object as compound, 
because it includes both the ballroom and the amuse- 
ment center, whereas my question was directed solely 
to the beach, Mission Beach Amusement Center. 

Mr. Doherty: Well, I will withdraw that and see if 
I can get at it with this witness. 

Q. The Mission Beach is a piece of land upon which 
is located some concessions, an amusement park of which 
a portion is a ballroom, is that right? [69] 

A. Yes, sir. 


Q. And when you say that there were more people 
went out to Mission Beach under Mr. Finley than when 
Mr. Daillard had it, you mean, do you not, that there 
were more people in the entire entertainment area, in- 
cluding the ballroom? ee es Sie 
, ©. Have you got the same City Manager there you 
had during Mr. Daillard’s operation? A. No sir 

Mr. Doherty: That is all. 


©) By Mr. Christensen: He is Mr. Cooper, where 
now dead, isn’t he? A. That is right, 

Mr. Christensen: Thank you, that is all. You may 
step down, please. 

Mr. Leo Calland, please. 


Music Corporation of America, etc., et al. 143 
ENO BGAareAND, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Please state your name. 

The Witness: Leo B. Calland, C-a-Il-l-a-n-d. 

—_- Direct Examination 

By Mr. Christensen: 

QO. Mr. Calland, your business, occupation or pro- 
fession, sir, is what? [70] 

A. At the present time, assistant to the City Manager 
for recreation, City of San Diego. 

Q. And immediately prior to that what was your 
business or occupation? 

A. I was director of welfare and District Recrea- 
tional Othicer for the 11th Naval District. 
With the rank of what, sir? 
Lieutenant Commander. 
For what period of time were you so engaged? 
From June, 1942 to June, 1945. 
What were your duties as such? 
I was on the Headquarters Staff of the Com- 
mandant. J was directly in charge of all welfare and 
recreational functions of the 11th Naval District. 


PIO PO PO 


Q. And almost immediately upon your discharge, you 
went to work for the City of San Diego? 

A. Yes, sir. 

Q. What are your duties now as assistant to the 
City Manager of the City of San Diego in charge of 
welfare and recreation? 

A. Playground and recreation department, and the 
school recreation are directly under me. .I represent the 
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City Manager in all other phases of recreation in other 
city departments. 

Q. While you were director of welfare and recreation 
for the 11th Naval District—the 11th Naval District, 
by the way, Mr. Calland, will you describe it to us? [71] 

A. It is most of Southern California; extends from 
the Mexican border to Lompoc, and includes all of 
Arizona and New Mexico. 

QO. While you were the director of recreation and 
welfare for the 11th Naval District did you become ac- 
quainted with the Mission Beach Amusement Center? 


What was it that attracted your attention to it? 
First of all, we had to make a survey of facilities 


Pomeeces, Sit. 

QO. And when did you become acquainted with it? 
A. Immediately. 

©. One of the first things? A. Yes, sir. 
QO. 

EN 


available to servicemen on liberty and leave in the district; 
and in San Diego, the Mission Beach amusement zone 
at that time was one of the largest ones in operation. [72] 

Q. And what did you find upon your inspection of 
Mission Beach? 

Mr. Doherty: It is understood that is subject to our 
standing objection? 

The Court: That is a pretty broad question there. 
I think I will sustain the objection. 

Mr. Christensen: Let me withdraw it. 

Q. By Mr. Christensen: Did you observe the condi- 
tions prevailing there, sir? Ay Yes, sire 

Q. Will you describe them? 

Mr. Doherty: Subject to our same objection, your 
Honor. 
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The Court: The same ruling. You may answer. 


Q. By Mr. Christensen: Go ahead, sir, just tell 
these ladies and gentlemen what you saw there, what 
you found there? 


A. Well, first of all, it was what is known as a gyp 
joint. 

Mr. Doherty: That is a conclusion of the witness and 
I move it be stricken as prejudicial. 

The Court: Yes. I don’t know as that has any 
meaning in the nomenclature of the Federal Court. It 
may have, but elucidate that in our parlance, will you? 

The Witness: Well, in other words, they charged the 
servicemen everything the traffic would bear, gave him 
as little service as possible, pushed him around, and I 
made [73] recommendations to the Shore Patrol that 
something be done about it, and it was found that we 
didn’t have enough Shore Patrol available in San Diego 
to properly police the area, due to the number of places 
that were in operation that did not conform with decent 
conduct. To help the situation out, we took out part of 
our Navy bath house in Mission Beach and made a brig 
out.of it. 

Cee teentistensen: A brig is a jail in the 
Navy language? 

A. A brig is a jail, and it would fill up so fast, it 
wasn't a solution to the problem. 

Q. Was there any change since Mr. Finley took it 
over ? 

A. Mr. Finley took over in the last six months of 
my duty in the Navy, and during that time there was 
a great change in the operation. 
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©. Describe the change. 

A. We no longer needed the brig, for one thing. 
There was no liquor sold. The Shore Patrol were able 
to adequately—in spite of the lack of numbers—were 
adequately able to take care of the crowd, which was 
larger. 

Q. Prior to the time Mr. Finley took over Mission 
Beach Amusement Center, was there any recommenda- 
tion by your office, as director there, in favor of Mission 
Beach Amusement Center? 

Mr. Doherty: That would be hearsay, and incom- 
petent, irrelevant and immaterial. [74] 

The Court: Overruled. 

The Witness: A. It was suggested to the Shore 
Patrol, and discussed at great lengths, whether we would 
place Mission Beach out of bounds. It was decided we 
should not do it because there was really no other place 
for the servicemen to go. 

Q. By Mr. Christensen: What was your recommen- 
dation after Mr. Finley got in operation there? 

A. We had no recommendation. There was no diff- 
culty. 

Q. Now, since that time, as assistant to the City 
Manager of San Diego, in charge of welfare, you had 
some experience with Mission Beach Amusement Center, 
in general, and the Mission Beach Ballroom in particular, 
did you not, sir? 

A. Not in an official capacity until just in the last 
few weeks. 
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QO. What, if anything, is the City of San Diego doing 
there now? 

A. We are planning to run community dances start- 
ing the Friday—on Friday night, February 8th, and in 
which the recreation department will cooperate with Mr. 
Finley in conducting the dances. 

©. And have you been having teen-age dances there 
since Mr. Finley’s operation? 

A. Before I came to the city, they did. 

Q. While you were still in the Navy? [75] 

A. While I was still in the Navy. 

©. And that is still going on? 

A. Those dances I am speaking of are to take the 
place of the teen-age dances we had before. 

Q. During the time that Mr. Finley has had the 
ballroom, has he provided any facilities of entertainment 
for the servicemen of the Eleventh Naval District, to 
your knowledge? poe YeS, Sit: 

Q. Can you tell us what? 

A. Immediately after Mr. Finley took over the ball- 
room, I contacted him to find out what type of operation 
he was going to conduct, and when I saw the plans that 
he had, we immediately made arrangements to conduct 
a service dance on Tuesday nights during the winter 
and Monday nights during the summer, to which there 
would be no charge for the ballroom. My office was to 
supply the music. 

QO. The Navy Band? 

A. The Navy bands, and when we couldn’t get bands, 
T will say that Mr. Finley provided us with the bands. 
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One of the Navy stations would take over the opera- 
tion of the dance, the conduct of the dance. 


Q. Did Mr. Daillard cooperate like that with you? 

fee No; sir. 

Q. In addition to those things, you have mentioned, 
[76] did Mr. Finley put on any shows for the personnel 
of the Eleventh Naval District? A. Yes, sir. 


Q. Tell the ladies and gentlemen about that. 

A. Prior to Mr. Finley coming into San Diego, we 
were never able to get bands that played at Pacific 
Square or Mission Beach Ballroom to entertain at the 
hospital and the other stations in the area. When Mr. 
Finley took over Mission Beach Ballroom, we scheduled 
every week one of his bands to entertain the service per- 
sonnel, and usually one of their engagements would be 
at the hospital. 

OQ. Well, how much did he charge you for doing that? 

Pee Tree. | 


©. Have you had any occasion to observe the effect, 
whether that would cause more people to attend the 
dance, or fewer,—the activities you have just described 
of Mr. Finley? 

A. I believe it increases the attendance. 

Q. What is the reason for your opinion on that? 

A. Just prior to Mr. Finley taking over Mission 
Beach Ballroom, Lyle Thayer of M.C.A. called me up 
and requested me to book Freddy Martin for a couple of 
engagements, because he was coming to San Diego to 
play at Mission Beach, and after Martin made these 
appearances at the Naval Station he outdrew the name 
band that was playing at Pacific Square. [77] 
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©. That was Paul Martin, wasn’t it? 
A. No, it was Freddy Martin. 
Mr. Christensen: You may examine, counsel. 


Cross-Examination 


By Mr. Doherty: 

Q. I am going to call you Mr. Calland, Commander. 
You had charge of the entire Eleventh Naval District? 

(xe VES. Sir, 

Q. How often did you go out to Mission Beach? 

A. I made at least 50 personal inspections of Mission 
Beach during my tour there, because we had a Navy 
bath house, and a number of other operations, in addi- 
tion to our general activities, in connection with the 
amusement zone. 

©. During the time that Mr. Daillard was operating 
there, was that the time that the new men were coming 
in and going overseas, primarily? 

A. Well, I don’t know where they were going or 
coming from, but they were coming in both directions 
most of the time. 

©. Weren’t there more men headed out across the 
Pacific in that period? 

A. The majority were going out, yes. 

Q. And in 1945 the majority of them were heading 
back; is that right? MA WES, Bie, LS] 

Q. Have you noticed any difference in the attitude of 
the boys, as between those that were going over and 
those that were coming back, as regards their being 
more seasoned and level-headed on their return than 
when they were going out? 

A. I am afraid you opened up on that, sir. 
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Q. How is that? 

A. Iam afraid you opened up on that, sir, because I 
conducted 70 dances a month at Navy Athletic Field, 
which is a Navy institution, and I found we had a great 
deal more trouble in handling the men coming back from 
overseas, and from ships, than we did with recruits. 

Q. I am not speaking of the men that were coming 
off of the ships and going back out again. I mean the 
veterans. A. The veterans, I am speaking of. 

Q. Didn’t you find the veterans were not inclined 
to spend as much money as those on the way out? 

PeeeeNO, Sil. 

Q. You found the veterans spent more money? 

yey Yes, sir. 

QO. You saw that the attendance at Mission Beach 
during 1945 under Mr. Finley was more than under 
Mr. Daillard’s operation? 

A. On the total beach operation, yes, sir. 

©. But you think that is attributable to the fact that 
[79] Mr. Finley in his public relations took a different 
viewpoint from Mr. Daillard in that he appealed to 
matters of public interest more? 

A. That is a matter of opinion, but I believe that 
the type of operation he conducted attracts more people 
than it did before. 

QO. And you attribute the large attendance there, in 
part at least, to Mr. Finley’s public relations approach 
as being better than that of Mr. Daillard’s? 

A. Yes, sir. 
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©. You, of course, are not familiar with the prices 
that were being charged by Mr. Daillard at the dance 
hall, as compared with what Mr. Finley charged? 

A. The prices varied at the dance hall according to 
the band that is playing. A name band has a larger 
admission price than a house band or B-bands. 

©. In other words, Mr. Finley charges more for a 
name band than he does for the house band? 


A. Yes, sir. 

©. And you observed that, did you? A. Yes, sir. 

QO. You saw Mr. Finley having name bands there, 
did you? A. He has an occasional name band. 


QO. Yes. And at other times he had house bands? 

wy Wes, Sheth] 

©. At other times he had other forms of entertain- 
ment? A. Yes, sir. 

Q. What did he charge for the house band, do you 
know, for admission to the dance hall? 

A. The lowest price that I have noticed was 49 cents, 
plus tax, for an individual. 

OQ. And Mr. Daillard charged more than that, didn’t 
he? A. Mr. Daillard doesn’t play this type of band. 

©. Well, 1 am asking you if the admission at Mr. 
Daillard’s operation wasn’t more than 49 cents? 

A. Yes, sir. 

QO. Now, when Mr. Finley had name bands there, 
what did he charge per individual for admission to the 
dance hall? 

A. Iam not exactly familiar with that, because it will 
vary with almost each appearance. 

(Ome coe Ot didnt keep a record of the name bands 
that Mr. Finley had there? NOW sit, 
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Q. You noticed while Mr. Daillard was there that he 
had a lot of western bands? A. Yes, sir. 

Q. And Mr. Finley didn’t go very much for western 
bands? A. Yes, sir. 

Q. He had a different type of entertainment? [81] 

A. He had a much better type of entertainment. 

Q. Well, judging by the crowd, the attendance, I 
would say you are correct. In other words, he was suc- 
cessful in getting more people to go out to Mission Beach 
by his type of entertainment than what Mr. Daillard was 
able to get to go there? 

A. Well, the crowd that went to the western bands 
was very rowdy and drunken. 

Q. But not as large a crowd as Mr. Finley has been 
able to bring there? 

A. I believe Bob Wills Western Band drew the largest 
crowd in Mission Beach Ballroom, and that was by Mr. 
Daillard, and it was a western band. 

Q. That is just one band? 

A. It is the Bob Wills band. It is one of the typical 
western bands, probably the best one we have had in 
San Diego. 

QM. And that was a western band? A. Ye 

©. But Mr. Finley was successful in getting more 
people to go out to the Mission Beach under his type 
of bands than Mr. Daillard was, with the exception of 
the Bob Wills band? 

A. No, sir. I said more people attended the beach, 
but not the ballroom. 

Q. More people attended the beach? 

A. The beach, the amusement zone covers several 
blocks, [82] and I do not have the figures on the 
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ballroom, but I do know that more people are on the 
streets and at the beach under Mr. Finley than under 
Mr. Daillard. 

©. Yes. In other words, there has been a greater 
crowd into the park, generally, and into the Amusement 
Center than there was while Mr. Daillard had it? 


A. Yes, sir. 


©. You made no effort to find out the comparative 
figures on the ballroom, did you? Awe, She 


QO. Now, respecting the drinking among the service- 
men, a lot of them had their own bottles, didn’t they? 

A Miese sir. 

©. And could they buy bottled goods on the recreation 
center? mee Yes, sir, 

©. There was a concession there for that, was there? 

Eee Gs ecit. 

©. And that concession was discontinued by the City 
Council under the new contract with Mr. Finley? 

A. Yes, sir. 

©. Under the concession Mr. Daillard had, he was 
permitted to have a bar? AN, E38, Site, 

©. And under Mr. Finley’s contract with the city, 
that [83] bar was discontinued ? 

A. Except for beer. 

©. Except for beer. And that was sold there, was 
it, while there were teen-aged children attending the 
dances? A. No, sir, not in the ballroom. 


Q. They sold beer around the recreation center, 
though? A. That’s right. 
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O. Don’t you attribute the fact that there was more 
intoxication among the ex-servicemen to the fact that 
those concessions did sell liquor than to any other cause? 

A. Probably, but I couldn’t—they earry a lot of 
liquor around over town, too. 

©. You have more Shore Patrol men now per man 
than you did in 1942, ’43 and °44, do you not? 

A. No, sir, the Shore Patrol are being cut down. I 
believe the largest figure we had on the Shore Patrol 
in San Diego, and J am not exactly qualified to speak, 
except from my memory, was around 400 Shore Patrol 
men that were allowed for the San Diego area. 

©. But your service personnel has gone down, has 
it not? 

A. And the Shore Patrol has been likewise cut down. 

©. And the number of Marines and soldiers there 


are far less than they used to be? A. Yes. [84] 
Q. And, of course, they have reduced their military 
police force? A. That’s right. 


Q. Did the city during the great increase in popula- 
tion increase its police force? 

A. ‘They were not able to do so. 

Q. They did not do so? 

A. They could not. Men were not available. 

Q. Wasn’t there an understanding between the mili- 
tary, and by the military I mean the Naval, as well 
as the Army and Marine Corps, that the military uni- 
formed officers would handle the servicemen in uniform, 
and the civilian police would generally leave them alone? 

A. That was a gentlemen’s agreement, I believe, be- 
tween the men on duty. However, a policeman had 
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authority over service personnel, and the Shore Patrol 
had authority over civilians, over a civilian’s rights. 

©. But by a gentlemen’s agreement they separated 
their duties? 

A. Whenever possible they would have Navy Shore 
Patrol take care of Navy and Marine personnel, and the 
Army take care of the Army. OO. Piece 


Q. However, the city police had full authority over 
the service personnel also. But it was a matter of [85] 
eliminating as much friction as possible between the 
police and the Shore Patrol, so that they usually went 
in pairs, and the Navy would take care of the military 
personnel, and the police would take care of civilians. 

Q. Oh, yes. We understand that because a man is 
in uniform, he is still an American citizen and is sub- 
ject to the civil law. PN NESS, Cie. 

Q. But by reason of an arrangement so as to reduce 
friction you let each uniformed group handle its own 
personnel ? 

A. I believe the men worked that out among them- 
selves rather than by any directive from the top. 

Mr. Doherty: ‘That is all, Lieutenant, or, rather, 
Commander. 

The Court: If you are going into it further, we will 
have it in the morning. 

Mr. Christensen: Might I ask just one question, and 


he can be excused. He wanted to get away today. 
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Redirect Examination 


By Mr. Christensen: 

©. Is it true between, let us say, the Ist of January, 
1945, and VJ-Day that there were more or less mem- 
bers of the Armed Forces in the City of San Diego 
than there were in the preceding year? [86] 

A. I could not give exact figures on that because 
in San Diego we were just so crowded all the time we 
never tried to count then). 

Mr. Christensen: That is all. 

The Court: Ladies and gentlemen, we will take a 
recess until 10:00 o’clock tomorrow morning. Remem- 
ber the admonition and keep its terms inviolate. 


(Whereupon, at 4:40 o’clock p. m. an adjournment 
was taken until 10:00 o'clock a. m.,.. January 30; 
1946.) [87] 


Los Angeles, California, Wednesday, January 30, 1946, 
LOROO a. m. 


aie Court: All present. Proceed, centlemem 

Mr. Doherty: If the court please, may I ask counsel 
for plaintiff a question, upon what theory he is offering 
testimony by public officials and others as to the drink- 
ing conditions and other conditions which they have 
testified to as existing at Mission Beach under the 
management of Mr. Daillard and the comparative condi- 
tions existing there under Mr. Finley? 

ie Count ees. sir. 

Mr. Christensen: Yes, your Honor; I will be glad 
to answer the question, 
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The evidence has, at least inferentially, and will show 
that Mr. Daillard had a contract with Music Corpora- 
tion of America for a period of several years—I think 
since November, 1941—by the terms of which M.C.A. 
furnished name bands to Wayne Daillard for his use 
at the Mission Beach ballroom. 

That the Mission Beach ballroom and the Mission 
Beach Amusement Center, in general, are operated, man- 
aged and conducted in such a manner and maintained 
in such a condition that it would appeal only to the 
rowdy element at the best: that the conditions were 
so bad that the city officials became alarmed: that the 
Navy became alarmed; that the bid was [89] let to Mr. 
Finley. 

Mr. Finley made extensive alterations, modernizations 
and improvements to the Mission Beach Amusement 
Center, in general, and to the ballroom in particular; 
and that he has maintained it ever since that time in 
such a condition and in such a manner that it appeals 
to and is frequented by the better element of the City 
of San Diego. 

That, as a matter of fact, there are more people now 
there than there were before; that it is recommended 
now by the welfare organizations; and that during the 
operations of Mr. Daillard it was on a more or less 
haphazard basis, but notwithstanding those facts, Mr. 
Daillard was able to make money in the operation of 
the Mission Beach ballroom and that that is attributable 
to the fact that name bands were furnished by M.C.A. 
to Wayne Daillard: and that it is a condition precedent 
to the successful operation of a first-class ballroom that 
name bands be used and employed. 


158 Larry Finley and Miriam Finley vs. 


Mr. Doherty: Then, it is solely for the purpose of 
showing the damages in the way of the loss of profits 
that Mr. Finley has suffered at Mission Beach that this 
testimony is being introduced? 

Mr. Christensen: | think I would like to stand on my 
statement that I have made, unless it is ambiguous to you, 


Mr. Doherty. 
Mr. Doherty: Well, it only goes to the element of the 


damages; it does not involve any matter of the inter- 
state [90] commerce or monopoly or restraint of trade. 
In other words, you do not contend that these conditions 
that existed at Mission Beach, as claimed by these wit- 
nesses, was in restraint of trade or monopoly, or for any 
other purpose and act of interstate commerce, but solely 
for the purpose of determining what the damages were, 


suffered by Mr. Finley? 
Mr. Christensen: We do not contend that the evi- 


. 


dence so far shows, nor that such evidence would show 
the interstate character of the business, nor that it 
would show a restraint of trade. 


Does that answer your question, Mr. Doherty? 


Mr. Doherty: Well, can you go one step further and 
say it is solely for the purpose of a basis of introducing 
further evidence to show the damages suffered or claimed 
by Mr. Finley? 

Mr. Christensen: [| think it is one of the elements 
that goes to show that. [91] 
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The Court: Very well. You understand, ladies and 
gentlemen, where there is an agreement between counsel 
before you in the form of a stipulation, that is what it 
is called in the court room, it means an agreement between 
counsel, and you are to accept that agreement without any 
further evidence on it. You have heard what the agree- 
ment is, and you must accept it for what it is worth. 

Mr. Doherty: I don’t want it understood, your Honor, 
that we have agreed to his theory. I have asked him 
to state his theory so that I may be more intelligible 
in my objections... I have heretofore objected to this 
line of testimony offered on the ground it is hearsay, 
incompetent, irrelevant and immaterial, and not within 
the issues of the case, and I want to add to that also— 
I have added that there was no foundation laid, that there 
was no promise to connect it up with any combination 
or other alleged act in the pleadings, and I want to add 
to that now that the basis of it so far as damages are 
concerned is entirely speculative, and that it is not a 
basis for evidence to be introduced on those issues. 

I am not agreeing to his theory. I am merely trying 
to ascertain what it is, and I am vigorously and will 
vigorously oppose it, as I do not think it is within the 
issues of the case for the reasons that I have already 
indicated. 

The Court: Very well. Proceed. Call the next wit- 
ness. 

Mr. Christensen: Bruce Weston, will you come for- 


ward, please? [92] 
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BRUCE WESTON: 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


The Clerk: Will you state your name, please? 
The Witness: Bruce Weston. 


By Mr. Christensen: 

Q. Mr. Weston, your business, occupation or pro- 
fession, sir, is what? 

A. Lieutenant of police, San Diego. 

Q. Do you have a definite station or area of which 
you are in charge? 

A. I do. I have charge of the beach areas, all the 
beaches. 

QO. That includes, I take it, from La Jolla to and 
including Mission Beach? 

A. Yes, sir, from La Jolla to Fort Rosecrans, which 
is south of Mission Beach. 

©. Very well. For what period have you been so 
employed, sir? A. Three years in that area. 

Q. You have been employed in the police department 
of the City of San Diego for what period, sir? 

A. Eighteen years. 

Q. Are you familiar with the Mission Beach Amuse- 
ment [93] Center in San Diego? A. Yes,siie 

Q. And with the ballroom? A. Yesuesiig 

OQ. Are you familiar with the conditions prevailing 
there prior to the time Mr. Finley got the lease? 

A. Yes, a short time. 
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Q. During that period of time will you describe 
the conditions as you observed them. 

Mr. Doherty: May it be understood, your Honor, 
that this testimony is offered over the objection I have 
just made recently, and have made previously, without 
repeating specifically what the objection is? 

The Court: It may be so understood, and the objec- 
tion is overruled as heretofore stated in the record. 

The Witness: May I have the question again? 

The Court: Read it, please. 

(The question was read.) 

Mr. Doherty: That is prior to the time Mr. Finley 
took over, as I understand? 

Mr. Christensen: Yes, I] mean immediately prior 
thereto and during the time Mr. Daillard was operating 
the Amusement Center. 

The Witness: A. Well, I don’t know just how to 
answer it, just what you mean. [94] 

Q. By Mr. Christensen: Describe it in your own way, 
and in your own words, if you will. 

A. Well, the beach area, the Mission Beach area, 
takes in the dance hall, skating rink, all the Amusement 
Center. I hardly know just what to state other than 
that was over a year, or a year and a half ago, fifteen 
months ago. I can put it this way, if I may, that when 
Mr. Finley’s organization took over, as far as_ police 
observation was concerned, my duties there, there seemed 
to be a definite improvement in the operation of the 
concessions: I mean in the orderliness, and the dance 
hall, and cooperation from the management with the 
police. That is about the best I can state it. 
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Q. Are there any police problems there now or at 
any time during Mr. Finley’s operation? 

A. No, since Mr. Finley has been there, there has 
been 100 per cent cooperation by the management with 
the police. Any suggestion for betterment that I would 
make, and when I say “I” or “we” I mean the police, 
was adopted immediately. 

Q. The place is now orderly, is it? 

A. Fine, first-class, yes, sir. 

Mr. Christensen: Thank you. You may examine, Mr. 
Doherty. [95] 


Cross-Examination 


By Mr. Doherty: 


©. Mr. Weston, you were in that area during most 
of the war period? 
A. Well, most of the war period, yes. 


©. And during the so-called war period there was a 
great influx into San Diego of defense workers, was 
there not? A. Yes, sir. 

Q. Also, there were great crowds of people who came 
in, relatives and friends of servicemen who were sta- 
tioned there and were being shipped out? 

A. Yes, the city was very crowded with every sort 
of people, I would say. 

Q. You might say there were three general types 
that were there during this period to which we are re- 
ferring that were not there before the war or the 
preparation for the war, and I am going back now to 
carly 1941; one is the great increase in the number of 
men in uniform over normal times? A, Yescim 
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©. And there was a great increase in the number 
of defense workers who had come from outside com- 
munities into San Diego? Ee eS meciig 

QO. And there was a great increase in the number 
of friends and relatives, and others, who came there to 
visit the [96] men in uniform and also to visit the defense 
workers, who had come there from outside of the city 
or out of the state? A. Without a doubt, yes, sir. 

OF I mean, you observed that, did you not? 

Bo OS. 

Q. Did you notice that during that period, ’41, ’42, ’3 
and °4, there was a noticeable increase in the consump- 
tion of intoxicating liquors by that group over what 
had happened or existed prior to that time? 

A. Well, I cannot answer it according to that group. 
I don’t like to use that term. I would say there is no 
difference in groups. There is just more of everybody, 
and early in the war I was a jailer, and I particularly 
noticed much more drinking results. 

Q. There was a general breaking down of standards 
all the way along the line by every one, as you observed? 

A. Seemingly so. 

Q. In other words, drinking on streets, and people 
going along on the public streets with bottles of liquor 
in their hands, that did not exist, as you observed, in 
peacetime? 

Pemevelbe! think that is general everywhere. That 
feejust a thought there. 

QO. In other words, the police problems in San Diego 
were much more difficult during this period than they 
Mere in peacetimes? [97] A. Yes, sir, 
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Q. And that was of all types of police work, particular- 
ly fights and disorderly conduct, and heavy drinking, 
and association between boys and girls, and men and 
women, and things of that sort? A. “Yes; sig 

©. That made your problem much heavier in those 
years than had existed prior to that time? 

A. Yes, sir. 

Mr. Doherty: I think that is all. 


Redirect Examination 


By Mr. Christensen: 

Q. That condition continued to prevail until VJ-Day, 
didn tit? A. Around the city in particular, yes. 

Q. As a matter of fact, it still continues, does it not, 
sit ® A. Yes, sir. 

©. So that the condition was the same on January 
the 4th, of 1945, as it was during all of 1944, wasn’t it? 

A. You are speaking now of the city in general, 
or just Mission Beach? 

Q. No, I am speaking of the city in general. 

A. Yes, pretty much so; very little difference as yet. 
The city is crowded yet. [98] 

Mr. Christensen: That is all. 


Recross-Examination 
By Mr. Doherty: 

Q. 1 forgot to ask one question. Who was the 
manager under Mr. Finley during the early part of 
1945, if you know? A. Mr. Birdell. 

Q. Was there a Mr. Mulligan also there, or did you 
know him? 

A. J knew a Mr. Mulligan, yes. He worked under 
Birdell. 
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OrwEardon me? 

A. He worked under Birdell, I believe. Birdell was 
Mr. Finley’s manager. 

Q. Yes, he worked under Mr. Finley’s manager? 

ee Yes 

Q. Was Mr. Mulligan there also under Mr. Daillard? 

A. That I do not remember, or know. I never knew 
Mr. Daillard. 

Oe couenever met Mir. Daillard: #.. No, sir. 

Mr. Doherty: That is all. 

The Court: Thank you. You may step down. 

Mr. Jaffe: Joseph Zucca, please. [99] 


JOSEPH ZUCCA, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
The Clerk: Wiaull you state your name, please? 
The Witness: Joseph Zucca. 
The Clerk: Z-u-c-c-a? 
The Witness: That's right. 


By Mr. Jaffe: 

Q. Mr. Zucca, your business or profession is what? 

A. Managing director of the Meadowbrook at Culver 
City. 

Q. That is a ballroom, a first-class ballroom in Culver 
City. A. That’s right. 

Q. How long have you been so engaged, sir? 

A. About seven years. [100] 
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Q. In your business as the operator of the ballroom 
in Culver City have you heard the expression used “nanie 
bands” ? 

ema lacid. 

©. What is your definition of a name band? 

Mr. Doherty: I object to it as incompetent, irrelevant 
and immaterial; no foundation laid. 

The Court: I presume if it is a matter of technical 
knowledge, that there should be some qualifications other 
than the mere fact that he is conducting a ballroom. Ob- 
jection sustained to the question as it was propounded. 

©. By Mr. Jaffe: Prior to your occupation as man- 
ager of the Meadow Park ballroom what was your occu- 
pation, sir? 

A. Up to six months ago I was the owner, and six 
months hence I have incorporated and am now secretary- 
treasurer and manager. 


©. Have you ever bought bands? A. ie 
©. Have you ever booked bands? A, tes 
QO. Do you know what bands are? Al Yes 


Q. Do you know the term or expression ‘‘name 
band”’ ¢ cs? 

Q. What would you define the term ‘name band’? 
on] 

\. In my particular case, I believe a name band is a 
person who has organized a group of musicians and in 
a manner that, through radio and recording transcrip- 
tions, has become nationally known. 

Q. The band is accepted nationally? A. Yigg 

(). That it enjoys its national reputation through the 
iedium of recordings, through the medium of radio, that 
it is a boxoffice attraction? 

:\. Yes; it is a boxoffice attraction. 
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The Court: Just a minute. Suppose you ask him, in- 
stead of stating it and then asking him to approve it, so 
that then the court will know exactly what his qualifica- 
tions are, rather than yours. I think I know your qual- 
ifications. 

Mr. Doherty: And, may I suggest to the witness, this 
room is a difficult room for me to hear in. I do not know 
whether the jurors over here can hear this witness or not 
at times. Will you just raise your voice a little bit, please? 

The Witness: All right. 

The Court: If the witnesses will speak so that the 
last juror can hear him or her, I think we will all be able 
to hear you clearly. 

The Witness: All right. 

Ome el; jaite: Mr. Zucca, as the operator of a 
first- [102] class ballroom, is it necessary from a financial 
standpoint that the operator of this ballroom have access 
to name bands? 

Mr. Doherty: Just a minute. That is incompetent, 
irrelevant and immaterial, not the subject of expert testi- 
mony, no foundation laid, hearsay, and not within the 
issues of the case. 

The Court: I think that question has the same vice 
that the others had. It does not seek to have the witness 
disclose his knowledge. It states what counsel thinks are 
the elements that he desires to prove, and asks for a 
categorical answer which does not give the court or the 
jury any idea as to what his qualifications are. Objection 
sustained. 

QO. By Mr. Jaffe: What is the value of a name band 
to a ballroom operator ? 

Mr. Doherty: That is the same objection, your Honor. 
I am not going to argue it. It depends upon location. 
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‘Tie*Court: Overruled. 

The Witness: Well, the value—will you repeat the 
question ? 

The Court: Yes. Read it, Mr. Reporter. 

(Question read by the reporter.) 

A. I can only answer that question in my particular 
case. 

QO. By Mr. Jaffe: Please do. 


Mr. Doherty: Objected to on the ground that is not 
| 103] within the isues of the case; it is hearsay, incom- 
petent, irrelevant and immaterial. 

The Court: Well, it is really a matter for the court, 
in the first instance, as to qualifications; so I will ask 
a few questions. How long have you been connected with 
ballroom activities or of public entertainment? 

The Witness: About seven years. 


The Court: Where has your experience been during 
that timer 


The Witness: I was in Culver City as the owner of 
the Casa Manana at that time. 

The Court: I am not acquainted with these places by 
name and I would not know the Casa Manana. What size 
or activity does that place take in the entertainment field? 
I do not mean for you to tell us what you think, but what 
is the status of it? 

The Witness: As to size, you mean? 

The Court: How large is it and how large an or- 
chestra does it have? 

The Witness: It will accommodate about 2,000 people. 

The Court: And the dance floor will accommodate 
about how many? 
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The Witness: About 500 couples. 

The Court: That is a comparison for Terpsichorean 
activity, is it? [104] 

The Witness: That is right. 

The Court: You understand what I mean—for danc- 
ing? 

The Witness: Yes, sir. 

The Court: And what size bands have you employed 
there normally? 

The Witness: Varying anywhere from 15 musicians 
to 30 at one time. 

The Court: Has that been during this entire period 
of 7 years? 

The Witness: Yes, sir. 

The Court: That you have had that experience? 

- The Witness: Yes, sir. 

The Court: Both as the proprietor of the concern 
and as the manager-executive in the conduct of it? 

The Witness: Yes, sir. 

The Court: I think that he is qualified. 

Now, you may read the question. Objection overruled. 

Mr. Jaffe: There is a pending question. 

(Question read by the reporter.) 

A. The value of a name band in my particular case 
is rather essential, due to the competition that I have in 
my particular locality. 

©. Could you operate profitably without name bands? 

Mr. Doherty: That calls for a conclusion of the wit- 
ness, entirely speculative, incompetent, irrelevant and im- 
material. [105] 

The Court: Yes; the way it is phrased it does not 
give the jury—I want you to understand, ladies and gen- 
tlemen, that the court’s questions to the witness were 
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merely for the purpose of informing the judge as to 
whether the witness was qualified to express an opinion 
on these matters. The weight of his evidence is for you 
and not for the judge. 

As to the witness’ qualifications, if he is offered as a 
so-called expert witness—one who, because of his knowl- 
edge or skill or experience of certain activities of life, 
whether artistic, scientific or professional, may give an 
opinion—that is one of the exceptions to what is called 
the incompetency of the witness, or the hearsay rule. But 
that is a question of law for the trial judge, in the first 
instance, to determine whether the witness offered is qual- 
ified; and that qualification does not depend upon certain 
features that are generally accepted, of advertising or 
publicity or any features of that kind; it depends upon 
experience and knowledge to disclose one’s observations 
from the witness stand, under oath. And I am not indi- 
cating anything by that ruling as to what, if any, value 
or effect you give the testimony of any witness. That is 
for you. 

Read the question, Mr. Reporter. 

(Question read by the reporter.) 

The Court: Just a minute. The objection is sustained. 

O® By Mr. Jaffe: Mr. Zucca, are you tamiulianeeatn 
the [106] financial arrangements made with bands that 
appear in your ballroom? 

ie) Lain. 

©. Have you personally made money when a name 
band did not appear at your ballroom? 

Mr. Doherty: Incompetent, irrelevant and immaterial, 
not the subject of expert testimony. 

ire Cort... Overruled: 

The Witness: Would you read that question? 
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(Question read by the reporter.) 

A. Certain particular weeks I have and certain times 
I have not. 

QO. By Mr. Jaffe: Where do you get your bands 
from? 

A. Different agents in Los Angeles. 

©. Who did you get the great majority of your bands 
from? 

A. At the present time, I have a band that is booked 
independently and I bought it direct. Prior to that, I have 
had M. C. A. bands, played General Amusement bands. 


Mr. Jaffe: You may cross-examine. 


Cross-Examination 
By Mr. Doherty: 
Q. In other words, you procured some of your bands 
through the Music Corporation of America? 
A. Yes, sir. [107] 
Q. And you secured some of your bands through the 


William. Morris Agency? A. Yes, sir. 

©. And you secured some through the General Amuse- 
ment Corporation? A. Yes, sir. 

©. And sometimes you get the entertainment from 
the Fredericks Brothers Agency? A. Yes, 


Q. And sometimes you have dealt direct with the band 
leader ? A. Yes, sir. 

Q. And made your own arrangement with the band 
leader? A. Yes, sir. 

Q. And even though that band leader had an agency 
contract with an employment agent? 

A. That I am not familiar of. 
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Q. The Meadowbrook is located on West Washington 
Street, on the right-hand side on your way to Culver City, 
is it not? 

ee lhat is right: 

Q. It sits back there from the road and used to be 
known as the Cotton Club? 

A. Yes, sir. 

©. And then, under some other management, was 
known as the Casa Manana. Were you there during the 
operation as the [108] Cotton Club? 

A. Not as the Cotton Club, no. 

Q. But as the Casa Manana were you there? 

A. Yes; I was the owner then. 

©. Then, more recently it has been known as the 
Meadowbrook ? A. Yes, sir. 

©. Now, you speak about what name bands are. Do 
you know a great number of bands? Ay ies: 

Q. Is Henry Busse or Busse one of those bands? 

A. Yes; I would say he was a name band. 

O. He plays locally and throughout the country, does 
he not. Do Yes: 

Q. And would you say that Tiny Hill was also a name 
band? A. Yes. 

©. And would you say that Sully Mason was a name 
band? A. Beg pardon? 

Sully mason? 

I don’t believe I have heard of him. 

You don’t know him. Do you know Eva Leonard 
beara by reputation? ew Yes 109) 

Q. Is that a name band? Did I ask you about Ancil 
Hill? Issthat a name baed? 

A. I believe that is a local name band. 


ce 
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Q. And Shorty Sherock, is that a name band? 

A. I believe so. 

QO. And Carlos Molina? A. Y¥es. 

QO. And Muzzy Marcelina? Pommenccs. 

Q. And Chris Cross? 

A. I don’t believe I have heard of him. 

Q. Frankie Carl? A. Yes. 

Q. He is a name band? Al Wes: 

QO. And Tony Pastor? eee ese 

Q. And, of course, without any hesitancy you will say 
Jimmie Dorsey and Tommy Dorsey? Eee YES: 

Q. Eddie Miller? ieee eS: 

Q. Glen Gray? A. Yes. 

Q. And Pinkie Tomlin? [110] ieee hes. 

Q. And Boyd Rayburn? ie Yes 

Q. This particular time in recent years, I think 
Tommy Dorsey is considered the “tops”, isn’t he, in 
drawing? A. That is right. 

Q. In other words, if you can get him in, you are 
sure of a big crowd? Am, That istniche, 

Oplceiiat rigit? A. That is right. 


Q. It costs lots of money, though, doesn’t it? 

Po Yes; sir. 

Q. You have got to raise your admission prices; you 
have got to get a big crowd in order to make it pay? 

Ao Yes. 

Q. Because of the big overhead, is that right? 

A. That is right. 

Q. You can’t draw in for two nights, a two-night 
performance, on 12 or 13 or 14 thousand people; it would 
not pay, would it? A. That is right. 
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Q. You would have to draw a big crowd like that to 
meet the scale demanded by Tommy Dorsey? 

Ree What is right. 

Ome lc thatemoht? [111] A. That is right. 

Q. There are ballrooms that operate successfully, do 
they not, without accentuating or emphasizing name 
bands? 

A. I believe there are many of them; yes. 

Q. Which? 

A. I believe there are many of them that do. 

©. Yes. It depends a great deal upon the crowds that 
go there, the type of entertainment, the type of manage- 
ment and other factors, does it not? A. Yes 

©. You are familiar, more or less, with the Palladium, 
aren! t your ees: 

QO. That is the biggest operation of its kind in South- 
ern California, isn’t it? A. That is right. 

Q. So far as you know, it is one of the biggest in 
the United States? A hat isenicit, 

QO. It is out here in Hollywood and Sunset Boulevard? 

me hat is right. 

Q. In fact, they operate with comparatively few bands, 
do they not? A. They have name bands. 

(). They bring them in just occasionally, don’t they? 
lat | 

A. No. They have name bands continuously. 

(). Have you been in the ballroom business in any 
other community aside from around Culver City and Los 
Angeles? 

A. J was in the ballroom business in Hermosa Beach. 

©. Hermosa Beach? Ay Ses esir., 


Sal 
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©. Do you happen to know an operation which has 
come across my mind known as the Foreman Phillips? 

A. I know of him. 

©. He operates on the Venice Beach and at the 
Plantation and also down at Compton. Have you kept 
in contact with his operation, the crowds he draws? 

ye omsaaven tf. 

QO. You haven’t followed that up? oe NO mein. 

QO. And you do not know whether he uses name bands 
or not? A. No. 

The Court: I did not hear that answer. 

Mr. Doherty: He said he did not know. 

The Witness: I don’t know. 

Mr. Doherty: Was that your answer ? A SCRE. 

The Court: Read the question to the witness. 

The Reporter: He has now answered the question: “TI 
[113] don’t know.” 

Q. By Mr. Doherty: Some ballrooms cater to what 
is called “Westerns”, don’t they? 

A. Yes, sir. 

Q. And that is an entirely different type of band? 

A. Yes, it is. 

Q. And others cater to what is known as “Sweet 
Music,” is that right? 

Pee Secethat is right. 

Q. From your experience in your operation down 
there—well, I will ask what type of music have you em- 


phasized in Meadowbrook? A. Mostly swing. 
QO. What? A. Mostly swing music. 
QO. Mostly swing? ae YES. 


Q. If you should suddenly turn that over to sweet 
music, would you get the same crowd, from your observa- 
tion ? A. No; you would not. 
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Q. They would not come, would they? Ae "BNO: 

Q. If you turned it over to Western type, you would 
get an entirely different crowd? 

A. That is right. [114] 

Q. And your operation would fail, wouldn’t it? 

ieee Oat is right: 

Q. So it not only means a band that can play music, 
but it must be a band that caters to the particular crowd 
that goes to that particular dance hall, doesn’t it? 

A. That is right. 

Q. It might be a very well known band in one field 
and be a complete failure at your place of business? 

A. That is right; that is very possible. 

Mr. Doherty: Yes. That is all. 

Mr. Jaffe: That is all. 

Mr. Christensen: Mr. Birnie Cohen, please. 


BIRNITE COE Ne 


called as a witness by and on behalf of the plaintiff, © 
having been first duly sworn, was examined and testified 
as follows: 

Tiae Clerk: Please state your name. 

The Witness: Birnie Cohen. 


Direct Examination 

ew ie. Christensen: 

OQ. Mr. Cohen, are you presently employed at any 
business, occupation or profession? AL eo: 

©. Recently, however, you were, were you not? 

in Ves,/Sir. 

Q. And that was what? [115] 
Casino Gardens in Ocean Park. 


a { 


« 
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The Court: Gentlemen, you will have to raise your 
voices. I have no difficulty whatever in hearing but I 
have to strain to hear your questions, Mr. Christensen, 
and naturally, the witness lowers his voice when you do 
yours. 

Q. By Mr. Christensen: And what was your posi- 
tion there with the Casino Gardens in Ocean Park? 

A. Iwas the owner, and later on, became the manager. 

QO. When did you become the owner of the Casino 
Gardens in Ocean Park? 

eee round 1930: 


Q. Did you operate that continuously until you sold it? 
A. Yes, sir. 

QO. When did you sell it, sir? A. In 1944, 

QO. To whom did you sell it? 

A. Tommy Dorsey. 

Q. And thereafter you continued as manager, did 


you? eee ves, Sir: 

Q. In addition to your 14 or so years of experience 
in the dance and ballroom business, did you have any 
other or prior experience? A. No; I did not. 

Q. During the time that you were operating the ball- 
room, including both periods, you booked bands? [116] 

A. Yes, sir. 

©. And presented dances or held dances, I think? 

A. Yes, sir. 

Q. Are you acquainted with the dance and ballroom 
business there? A. Fairly well. 

QO. «re you also acquainted with a ballroom known as 


the Mission Beach ballroom in San Diego, sir? 
A. Yes, sir. 
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Q. During what period of time have you been ac- 
quainted with it? 

A. Last summer, I think, was the first time I have 
been down there. 

©. Have you an opinion as to the class of a ballroom 
that Mission Beach ballroom is, sir? A. Yes. 

Mr. Doherty: I object on the ground it is not a basis 
for opinion evidence, incompetent, irrelevant and imma- 
terial, and not an issue in the case. 

The Court: Yes. The only predicate so far, or hy- 
pothesis, is his knoweldge of the Casino. That would not 
qualify him. He might make a comparison with his own 
institution which would not be a fair comparison. He has 
not shown any additional knowledge thus far. 

Mr. Christensen: I see. [117] 

Are you acquainted with other ballrooms? 

Vics. 

What other ballrooms do you know about? 

Well, I know practically—I have seen all the ball- 
rooms on the Pacific Coast, perhaps, and a lot of them 
throughout the United States. 

©. Now then, I repeat my question. Are you able 
to tell us what class of ballroom the Mission Beach ball- 
room down at San Diego is? 

.\. | would say it was a first-class ballroom. 

©. Do you know what is meant by the term “name 
band, sit? A. Yes. 

©. Will you please tell me? [118] 

A. Any band that is popular among a group of 
people. that has had a lot publicity, through musical 
numbers they have played on the air or records they have 
made, or by the popularity of the leader; a band that 
would attract a large crowd. 


> iO PO 
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©. Have you an opinion upon the question of whether 
or not use of a name band is essential to the successful 
operation of a first-class ballroom? 

Mr. Doherty: Object on the ground it is incompetent, 
irelevant and immaterial, and not a matter upon which 
there can be expert testimony, and hearsay. 

The Court: Read the question, please. 

(The question was read.) 

The Court: If he can qualify on that, he could answer 
it, but I don’t believe he has yet qualified on that phase. 
He would just be giving his own view that would not be 
based on a hypothesis that would warrant him to express 
an opinion on it. Sustained. 

Q. By Mr. Christensen: Well, is the Casino Gardens 
Ballroom at Ocean Park a first-class ballroom? 


A. Yes, sir. 
Q. Have you observed the operations? 
A. Yes, sir. 


©. And the manner of operation of other first-class 
ballrooms here in California, let us say? [119] 

Peese 

©. Over a period of how long, sir? 

A. Around fifteen years. 

Q. That has been your sole occupation, has it, the 
ballroom and dance business during that period of time, 
sir? A. That’s right. 

Q. Now, I will ask you if you have an opinion upon 
the question of whether or not the use of name bands is 
essential to the successful operation of a first-class ball- 
room. 

Mr. Doherty: The same objection. 

The Court: Overruled. 

The Witness: A. In most cases it is. 
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Q. By Mr. Christensen: Well, can you explain your 
answer more Clearly? 

A. Well, some places operate strictly with name bands, 
and others have what they call B-bands, and they use— 
they have to have a name band every now and then to 
kind of pick it up and enlarge the crowds. 

©. Would it depend upon the type of competition 
which a ballroom has? Ay Yes 

Q. Would it be true if the competitor was using 
stellar attractions in the way of bands that you, too, would 
have to do it in order to attract people? 

A. Yes. [120] 

Mr. Christensen: That is all. You may examine, sir. 

Mr. Doherty: Is that all? 

Mr. Christensen: Yes, sir. 


Cross Examination 

By Mr. Doherty: 

QO. Mr. Cohen, the Casino Gardens is located, I be- 
lieve, on Ocean Park Pier? 

A. Right on the ocean front at Ocean Park. 

Oem tne ocean front; A. Yes. 

Q. And you say that in 1944 was purchased by 
Tommy Dorsey, the noted— 

A. Orchestra leader. 

©. —orchestra leader. So far as band leader, is he 
a swing band leader? I don’t know one from the other. 

A. They claim he is a swing band leader. 

©. Now, you said that certain bands were known as 
name bands because of the publicity and popularity of 
the leader, and recordings, and things like that. Is this 
about correct, that certain bands that are very well known 
never play in ballrooms but are confined entirely to radio? 

A. That’s true. 
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©. And then there is another type of band that maybe 
occasionally does hotel work, like at the Ambassador or 
the Waldorf in New York, and so forth, but play in 
pictures? [121] A. That’s right. 


©. Then there is another type of band that plays in 
theatres on the circuit like the Orpheum here? 

A. Yes, sir. 

Q. Then there is another type of band that plays or 
specializes in strictly dance music? A. That’s right. 

Q. And that dance music may be of various types? 
And I submit, Mr. Cohen, I don’t know how to dance, so 
don’t laugh at me when I pull boners. I don’t know how 
to dance. Some are known as symphonic bands, like our 


ereat symphony orchestra here? A. Yes. 

Q. Then others are what you call sweet music, like 
Lombardo? (ment conic ht. 

Q. Then there are others, what is known as the so- 
called swing bands? A. Yes. 


Q. Then others are extreme in that they are called 
the jump music, or the jive music, or hot music; is that 
correct? A. That’s right. 

Q. Now, it depends upon the location as to what type 


of band should be brought into those places, does it not? 
A. Yes. [122] 


Q. In other words, if you had built up a trade like 
Mr. Zucca,—you were in the court room when he testified, 
weren't you? i YESS Str, 


Q. When you build up a trade of a particular type, 
you have a particular audience, and if you don't adhere 
to that type of music your audience would leave you, 
wouldn’t they? Pmeebnats right, 
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Q. Merely because it is a name band doesn’t mean 
anything unless it is the type of name band you want? 

A. That’s right. 

©. And these name bands originate by showmanship, 
mostly, of the leader, do they not? 

A. Mostly, yes, sir. 

Q. In other words, he is a colorful fellow, he adver- 
tises, and he does things that attract attention; is that 
correct? A. That is correct. 

QO. Sometimes he has what is known as a good ar- 
ranger; in other words, a man who can take a standard 
piece of music and rewrite it so that it will sound catchy 
and attractive? A Uhatseneht 

©. And sometimes he makes a record of that, and it 
takes, and people like it, and he gets a name in a brief 
time ? A. That's righteiz3] 

Q. And sometimes their names go down almost as 
fast as they come up,— A. Mostly. 

Q. Isn’t that right? A. Yes, sir. 

©. In other words, what may be a name band, so- 
called, in 1945 might be one of those that also ran in 
1946? A. That’s right. 

Q. In other words, he may move to a place and have 
an engagement, and you pay him five, six, seven, eight, 
nine, ten thousand dollars for a week, and he wouldn’t 
draw any crowds, and then he hits another place and it 
happens again, then his popularity just goes out, doesn’t 


lita A. It goes down, yes, sir. 
©. And the dance hall people don’t want him any 
more? a Lhats rieht. 


QO. You have had name bands down at Casino Gardens 
that lost you money, haven’t you? A. Yesresis 
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Q. Good name bands, so-called big name bands? 

A. Yes, sir: 

©. Is that right? Bie WES. 

©. I mean names that stood at that particular time 
up near the top of drawing, as a drawing attraction? 
[124] 

A. Yes, sir. 


Q. So there are many elements that go into operating 
acancestalieg A. Yes, sir. 


QO. Good management, good publicity, a fine public 
relations, knowing how to appeal to a particular crowd 
and hold that crowd, and economical operation, and many 
other things go into it, don’t they? Ley ES, cit. 

Q. So that you can’t say just one thing makes a suc- 
cess of a dance hall? Many things go into making it 
a success? A. Many things go into it. 

Q. Is that right? A. Yes, sir. 


QO. You get your attractions, some, from the Music 
Corporation of America, or did down at Casino Gardens? 

A. Yes, sir. 

Q. You got some from the General Amusement Cor- 
poration? LY Cc. cit: 

Q. You got some from the William Morris Agency? 
A. Yes, sir. 
©. And some from the Fredericks Brothers Agency? 
A. Yes, sir. 


0 :; 


By the way, I believe in the first part of your 
testimony I didn’t catch the first word or two. I think 
you [125] said Mr. Finley had been with you down at 
Casino Gardens? 

A. That question wasn’t asked me. 
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Q. I thought you were asked whether or not you knew 
Mr. Finley, and if that wasn’t asked, I misunderstood. He 
was at one time down at Casino Gardens? 


oe Veo sir. 

eis be still there A. No, sir. 

©. He has no connection out there now? 

A. No, sir. 

©. During your ownership of Casino Gardens did you 


always run it on the policy of so-called highly advertised, 
big name bands? A. No, sir. 

©. What type of band did you use? 

A. Well, I used local bands and bands that would 
qualify as B-bands, as they call them, in the business. 

©. In other words, that was sort of an arbitrary 
proposition between the price paid Tommy Dorsey and 
Jimmy Dorsey, and the bands that you took? 


pu es, sir. 

©. In other words, much lower in price? 

pe) YES, Sir. 

©. And was it a successful operation? 

A. Yes, sir. [126] 

Q. Now, you have, or while you were down there at 
Casino Gardens you had, of course, Tommy Dorsey and 
his brother Jimmy? A. And Jimmy. 

©. And they were very popular? A. “Westisin 

Q. And that was a different type operation? 

A. Yes, sir. 

Q. Do you know a band named Dick Allen? 

A. Yes, I do. 

©. Is that a name band? A. No. 

©. You don’t know whether it was or not? 

Mr. Christensen: He answered “No.” 
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Q. By Mr. Doherty: It was. 

A. It wasn’t a name band. 

©. It was not. Spade Cooley is a name band, isn’t it? 
A. He is a name band in his category, yes. 

Mr. Doherty: I think that is all. 


Re-Direct Examination 
By Mr. Christensen: 
QO. Mr. Cohen, at the time that Mr. Finley was at 
Casino Gardens, he was the manager, wasn’t he? 
A. He had a contract that way, yes. 


Q. Asa manager? [127] A, es: 

Q. Did the Casino Gardens lose any money under 
Mr. Finley’s management? A. No. 

Q. It made money, did it? A, Yes, sir. 


Q. And just before he came in there, it lost money, 
didn’t it, for a period of time? 

A. I operated it myself. 

Q. I mean during the early part of, let us say, 1944, 
Casino Gardens lost money, didn’t it? 

A. I don’t know—in the early part of 1944, I had the 
place myself. 

Q. Well, I mean just previously to the time Mr. Finley 
took over at Casino Gardens? GS. 

Q. It lost money, didn’t it? I NES 

Q. And in the year before that it lost money, didn’t it? 

A. Well, I am not qualified to say at that time, be- 
cause I really didn’t know. Mr. Dorsey was operating it. 
and I don’t know just actually what happened there at all. 
Q. But after Mr. Finley came in it made money? 

A. Yes, sir. [128] | 

©. ‘Toa point that he was able to sell out very profit- 
ably ? A. That's right. . 

Mr. Christensen: Thank you. That is all. 
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Re-Cross Examination 
By Mr. Doherty: 

Q. With Mr. Finley’s entrance into Casino Gardens, 
also at the same time the Dorsey brothers came in, that is, 
as the operators or owners? 

A. Dorseys were in there about a year or so before 
Mr. Finley came in . 

Q. Did you observe Mr. Finley’s operation there as 
manager ? TR MERE 0, 

Q. You had opportunity to observe the type of opera- 
tion that he gave to the place? A. Yes, sir. 

Q. You have had experience in observing managers 
of ballrooms, have you? “A Wes, Sin. 

©. Would you consider Mr. Finley a good operator 
of a ballroom, an experienced, capable, efficient operator ? 

A. Yes, Mr. Finley was a good promoter, promotion- 
ally. 

©. In other words, there is a difference between pro- 
motion and management, is there not? [129] 

A. Yes, sir. 

Q. I am asking you if he was a good manager of a 
ballroom. A. Yes, sir. 

Q. Also a good promoter? A. Yesiesim 

QO. You found him to be a man who knew the busi- 
ness thoroughly? I am speaking now of the operation end 
of it, not the promoting end. 

A. J didn’t get the question. 

Q. Do you consider Mr. Finley an experienced, capa- 
ble, competent operator from the standpoint of manage- 
ment, not from the standpoint of promotion? 

A. Yes, sir. 

Q. How is that? Fomeves, Sit. 
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QO. He sold his interest to the Dorsey brothers, did he 
not? A. Yes, sir. 

OQ. And when he left, you left? Ee NURSES 

Mr. Doherty: And neither one of you have any con- 
nection there now. That is all. [130] 

Re-Direct Examination 
By Mr. Christensen: 

Q. I forgot to ask you, while Mr. Finley was there 
at the Casino Gardens you played both sweet and swing 
music, didn’t you? A. Yes, we did. 

QO. And you used M. C. A. bands there, Music Cor- 
poration of America bands? 

A. We used General Amusement and M. C. A. bands? 

Q. Could it have been operated without M. C. A. 
bands? A. Not very well. 

Q. Not profitably, at any rate; is that right? 

A. I wouldn’t say that. Tommy Dorsey was an M. 
C. A. band, and Jimmy Dorsey, his brother, was a General 
Amusement band. 

Q. Now, then, you spoke about the management being 
or the duties of one operating a ballroom as being in two 
parts, one, managerial and the other promotional. You 
divided it. The promotional is those activities which bring 
people to the ballroom; is that right? A. Yes. 

Q. An in that you say Mr. Finley was exceedingly 
good? fee y eS. 

iie@itistensen: gAll right. Thank you. 

Mr. Doherty. That is all. [131] 

The Court: We will take a recess for a few minutes. 
ladies and gentlemen. Remember the admonition which 
T gave, and keep its terms inviolate. Occupy the jury 
rooms, please. 

(A short recess was taken.) 
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Tite Court: All present. Proceed. 

Mr. Doherty: I want to recall Mr. Cohen, Mr. Birnie 
Cohen. I would like to ask him, with your permission, 
your Honor, a couple more questions which I overlooked. 

The Court: Apparently I didn’t take the recess at the 
opportune time. I tried to, but apparently I didn’t. Pro- 
ceed 


BIRNIE COHEN, 


recalled as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, was examined and 
testified further as follows: 


Re-Cross Examination 

By Mr. Doherty: 

©. Mr. Cohen, in your direct examination you spoke 
about Mr. Finley selling out at a profit. You don’t know 
what he received, do you, as compared with what he put 
into the enterprise? 

A. I know what he received, but I am not really posi- 
tive of what he put in, although I have been told. 

(). In other words, you have no personal knowledge 
Oiemnat? 132) A. No, sir. 

Q. Now, during Mr. Finley’s operation at Casino 
Gardens he introduced liquor into that establishment for 


the first time, did he not? A. Yes, sir. 
Q. There was no liquor there until Mr. Finley came 
there? A. What's right. 


QO. Now, do you know Mr. Joe Ross of Judge Pacht’s 
firm? A. Yes, sir. 

O. Did you have a conversation with him out at the 
Hillcrest Country Club a week ago Saturday, January 
19th? 
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A. I played golf with him out there that day. 

Q. You played golf in a foursome that day? 

es sit, 

Q. Did you not at that time have a conversation with 
Joe Ross in which you said, in substance and effect, that 
you would like to testify in this case and state that Mr. 
Finley was not a good operator, that he was a phony? 

A. I don’t remember that conversation. 

Q. You don’t remember that conversation? 

A. No. 

Q. Do you remember discussing Mr. Finley with Mr. 
Joe Ross on that occasion? 

A. No, I don’t. [133] 

Q. Do you remember stating that you were glad that 
Mr. Finley was out of the Casino Gardens? 

A. I may have said it, but—I made that remark. 

Q. Also, on that occasion that he was never around 
the Casino Gardens? 

A. I think I said that. I don’t know. 

Q. Now, you also know Mr. Lawrence Barnet, one 
of the defendants in this case? A. Yes, sir. 

Q. And you had a conversation with him recently, on 
last Friday, at his office? 


A. I was in his office last Friday, yes. 

Q. You went to his office? Dey 5: 

Q. You went there of your own volition? 

A. Yes, sir. 

Q. He didn’t ask you to come, did he? 

A. No, sir. 

Q. Do you remember on that occasion in Mr. Barnet’s 


office that you said to him that you wanted to be a witness 
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in this case so that you would be able to testify that Mr. 
Finley was a phony? 

A. No, I don’t remember saying that. 
©. Did you discuss Mr. Finley in that conversation? 


ow 


A. I don’t know whether I did or not. [134] 

Q. You didn’t say that, in substance or effect? 

A. I don’t remember it. 

Q. Did you have any conversation with Mr. Ames 
Bishop and Mr. Hal Howard at the M. C. A. office last 
Friday? A. Iwas over there, yes, sir. 

Q. Of your own volition? ey Yesesie 

Q. And you talked with those two gentlemen? 

A. Yes, sir. 

©. Did you not say, in substance and effect, on that 
occasion, that Mr. Finley was a two-bit operator? 

A. No, I don’t remember making that remark. 

Q. What did you say? 

A. I don’t remember making any remark like that. 

©. You never discussed Mr. Finley with Mr. Bishop 
or Mr. Hal Howard on last Friday? 

A. We talked about the operation out at the ballroom, 
yes, Sif. 

©. And you told them, did you, that. it was a first- 
class operation under Mr. Finley? 

A. J don’t remember ever saying that, either. 

©. And you do not remember saying that Mr. Finley 
was a phony? Zee No, licancr 

Q. Or that he was a two-bit operator? [135] 

A. No, sir. 

Q. But you did say that you were glad he was out 
of there? BX, YES. Sihe, 

Mr. Doherty: That is all. 
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Re-Direct Examination 
By Mr. Christensen: 

©. Why were you glad he was out? 

A. Well, he wasn’t — the operation wasn’t — there 
wasn’t the feeling there. There was always a little strife 
around in, the organization during the time Mr. Finley 
was there. 

©. He was energetic and driving, wasn’t he? 

A. I don’t know how you mean that. 

Q. He was continually wanting things done, wasn’t 
he? 

A. There was a little upheaval out there all the time. 
The thing wasn’t operating smoothly at that time. 


Q. Because he was trying to promote it all the time, 
wasn’t that it? 

A. Well, there was discussion with Mr. Dorsey and 
Mr. Finley. They didn’t seem to be getting along very 
well. 

Q. Oh, it was a personal matter between Mr. Dorsey 
and Mr. Finley? 

A. I think it was a personal matter. 

Mr. Christensen: I see. Thank you. [136] 


Re-Cross Examination 
By Mr. Doherty: 
Q. Mr. Dorsey wanted Mr. Finley out of there, didn’t 
he, and said soP 
A. He made that remark, yes. 
Mr Denerty: What is all. 
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Re-Direct Examination 


By Mr. Christensen : 

Q. You know that Mr. Dorsey has already signed a 
contract to play for Mr. Finley this coming spring, don’t 
you, at Mission Beach? 

A. I understood there is a contract. 

©. And that that was entered into since that time? 

ee YES: 

Mr. Christensen: That is all. 

The Court: Which Mr. Dorsey is that? 

The Witness: I think it is Tommy and Jimmy Dorsey. 

Mr. Christensen: That is all. Thank you. 

(Witness excused. ) 

The Court: Call your next witness, gentlemen. 

Mr. Christensen: Mr. Ralph Wonders. I was giving 
counsel an opportunity there. 


The Court: No, just move right along. [137] 


RALPH WONDERS, 


called as a witness by and on behalf of the plaintiff, 


having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 
The Clerk: Will you state your name, please? 
The Witness: Ralph Wonders, W-o-n-d-e-r-s. 
By Mr. Christensen: 
Q. Mr. Wonders, let’s you and I both try to keep our 
voices up as we talk. A. I will be glad to. 


©. By whom are you employed, Mr. Wonders? 
A. General Amusement Corporation. 
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Q. What is the business, or occupation, or profession 
of the General Amusement Corporation, sir? 

A. Well, we book bands, book radio shows into the 
different networks, and shows and bands into spots. 

QO. When you say “networks,” I assume you mean 
radio networks; is that correct? A. Yes. 

Q. And where else? 

A. Cocktail units, cocktail lounges; acts into theatres, 
and bands into theatres. General Amusement is just what 
it implies. We are in the general amusement business. 
We supply amusement for most anything. 

©. Ballrooms, too? [138] By ES. Sisk, 

Q. And your capacity or position there with the Gen- 
eral Amusement Corporation is what, sir? 

A. I have the title of vice-president and manager of 
the West Coast office. 

Q. And that office is located here in Los Angeles? 

A. At 9028 Sunset Boulevard. 


Q. What are your duties as vice-president and general 
manager of the General Amusement Corporation, sir? 

A. Well, I look after the general things around the 
office. I book bands. I do general booking also, as far as 
spots, radio shows, pictures, are concerned. 

Q. How long have you been with General Amusement 
Corporation here on the coast? 

A. Seven and a half years. 

Q. And prior to that time, to the seven and a half 
years? 

A. 1 was in New York with the General Amusement 
Corporation for two years. 

©. And your duties there were what, sir? 

A, Practically the same as they were here, or are here. 
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Q. Then let’s go back of nine and a half years ago, 
and what was it before, sir? 

A. Iwas with the Columbia Broadcasting System. 
©. What were your duties there? [139] 

A. Manager of the Columbia Artists Bureau. 

©. What does that mean? 

A. The Artists Bureau was run as a subsidiary of 
the Columbia Broadcasting System. We managed and 
signed up acts and bands, and put lines into hotels. In 
other words, it was practically the same as the General 
Amusement Corporation, only it was connected with the 
Columbia Broadcasting System. 

Q. How long have you been in the business, let us 
put it, of booking bands? 

A. Approximately thirty years. 

Q. That has been your full-time occupation during 
that period of time, sir? 

A. With the exception of the war, the First World 
War. 

©. Could you explain to us the procedure in booking 
bands into a ballroom? 

A. Well, we have bands that are playing the New 
York territory or the Chicago territory, and we go to 
a place like the Palladium and solicit their business, and 
try to get a four or six weeks booking to bring them into 
our territory, and then we sell them on from the Palla- 
dium, and route theni up and down the coast, possibly 
at Mission Beach or at Casino Gardens, and one nighters 
up through Sacramento and up through that territory. 

Q. How are those arrangements made? Is it by per- 
sonal contact or otherwise? [140] 

A. Personal contact, by telephone and telegraph. 

Q. By mail? A. By mail sometimes. 
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QO. Let us take, for example, if the band were in 
New York and it wishes to come here. What is your first 
step? 

A. Try to secure a booking, what we call a spot book- 
ing to guarantee so many weeks in one spot, to bring it 
into the territory. 

Q. And your territory would comprise what? 

A. From the Rocky Mountains west. 

©. Then to take our hypothetical case, would you start 
to book them as they come east as soon as they come 
within your territory? 

A. You mean as they come west? 

Q. I beg pardon. As they come west? 

A. Yes, we pick them up at our territory line, which 
would be Salt Lake City, if they came in that way. 

Q. And then you would contact a ballroom operator 
en route? A. Yes. 

Q. Or perhaps I should have said ballroom operators 
en route? ieee CS cit, 

Q. Do you prepare contracts? 

A. Yes, sir. [141] 

©. Do you send them to wherever the band is? 

A. Yes, or we sometimes hold them until they come 
into the territory. If we know where to reach them. we 
send them out and have them sign it. 

Q. And you send them to the ballroom operators ? 

A. They sign them also. 

Q. Help us a little bit in this. Mr. Doherty and I 
certainly should not be trying this case. We don’t know 
very much about bands or music, so again I ask you to 
bear with me if I appear to ask a question which is ele- 
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mental to you. But when you know that a band is coming 
west, who then fixes the itinerary of the band? 

A. Well, that is done in different ways. Certain lead- 
ers will, if they have confidence in you, and some of them 
that haven’t been on the coast before, will let us go ahead 
and arrange the tour. Of course, everything is subinitted 
to the band leader, or his manager, and they let us some- 
times route it to the best of our ability, and we submit it 
to them, and they O.K. it. 

Q. Generally speaking, I take it a band has a manager, 
in addition to a leader? Is that a correct statement or 
not, sir? A. Yes, sir. 

O. Now, who arranges transportation for these bands? 

A. Well, the band manager or band leader, or who- 
ever [142] travels with the band, generally arranges for 
the transportation. 

©. Does a booker do that at times? 

A. Sometimes, when we can help out, with bands 
coming into the territory, where we have—where the 
manager hasn’t arranged it, they wire us to take care 
of certain transportation sometimes. 

Q. This might be a good time for you to tell us this: 
In addition to there being a leader, you told us there is 
a manager normally connected with a band as a part of 
their organization. What other personnel is there besides 
those who actually play instruments ? 

A. Well, sometimes there is a publicity man, a band 
manager or a road manager, and sometimes a so-called 
band boy. 

O. What does a band boy do, sir? 

A. He sees that the baggage gets on the train, gets 
off, sees to the instruments, sees that the instruments 
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and stands are set up, and the music is properly packed, 
and is general errand boy, if you want to call him that. 

Q. Mr. Doherty mentioned an arranger. Tell me what 
that is. 

A. Some bands have arrangers in their bands. Some 
bands have arrangers that stay in one spot, like New York 
or Chicago, and some arrangers come on with the bands. 

Q. Is it characteristic, or is one of the characteristics 
[143] of a band its method of arrangement of the pieces 
which it plays? 

A. Well, arrangements are a very important part of 
an organization. 


Q. Would you explain there? I don’t know enough 
to ask you the question, but explain what you mean by 
this “arranger,” and what its value and effect is. 

A. Well, I will go on record that I am not a musician. 
I know nothing about music. But an arranger will take 
a certain number, or the arrangers take a certain number 
and make a certain arrangement out of it which seems 
to be more appealing to the public than originally written. 
Sometimes they over-arrange. Sometimes, and_partic- 
ularly in your records, your commercial records, an ar- 
rangement of a tune is very important. 


Q. Do the bands carry their own arrangements with 
them, except in those cases where you have told us they 
did not, sir? 

A. Arranger or arrangements, now? 

Q. Let me ask you about arrangements, first. 

A. Arrangements they carry with them. That is the 
music they use and play on their jobs. [144] 

OQ. And you say that this was very important to the 
band A «Very important. 
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QO. The band also has certain paraphernalia which it 
carries with it, doesn’t it? A. Yes, sir. 

Q. Scenery, maybe? A. Well— 

QO. Tell me what they have. 

A. Not scenery particularly. They carry their clothes, 
of course, their wardrobe trunks, their instruments, their 
band stand that they put their arrangements on in front 
of them, with their names on it, and many other inciden- 
tals as a band of 18 men would have to carry. 

©. Are those things, too, characteristic of a partic- 
ular band, sir? 

A. Of all the top name bands. 

Q. Is it important, then, to the band? 

A. Yes, sir. 

Q. And, as a part of your duties in booking bands, do 
you have occasion—or that is not the way to say it— 
do you go and visit ballrooms? Po, lade 

©. What is your purpose in doing that? 

A. Well, we are always looking for new material 
to [145] sign up to our agency; and I am well acquainted 
with a lot of the band leaders. I go for a personal call 
to see them, or we go for a booking. 

Q. You say you go to see the band leaders. When 
they are on tour in your territory, of course, do you con- 
tact them? A. Yes, sir. 

Q. By that, T mean when necessary, by mail or tele- 
phone or telegraph? 

A. fither way: personally, probably, sometimes. 

©. In so doing is it necessary and do you cross state 
lines? Zi es: 

MQ. Are you familiar with the Mission Beach _ball- 
room? A. Yes, sir 

©. You have been there? AL Vestas 


Music Corporation of America, etc., et al. 199 


(Testimony of Ralph Wonders) 


Q. Are you acquainted with Mr. Finley? 

A. I know Mr. Finley. 

©. For how long have you known Mr. Finley? 

A. About a year and a half. 

©. Have you had experience with Mr. Finley in the 
booking of bands? A. Yes, sir. 

©. Tell us briefly your experience with him in book- 
ing [146] bands, sir. 

Mr. Doherty: It is incompetent and immaterial to any 
issue of the case, including the witness. 

The Court: Overruled. You may answer. 

The Witness: Will you repeat the question? 


The Court: Yes; we will have the reporter read the 
question. 

(Question read by the reporter. ) 

A. Well, in booking with Mr. Finley, there is not 
much. He knows what bands, as a rule, he would like 
to have, if you can get them for him. Once you can sell 
him on the idea the band is good for him, it doesn’t take 
very long to make a deal. He makes good, snappy judg- 
ments. My dealings with Mr. Finley have been very fine 
all the way through. 


Q. By Mr. Christensen: Have you had occasion to 
observe his manner of operation of the Mission Beach 
since he has had it? [es 


Q. Have you also had occasion to observe his manner 
of operation of the Casino Gardens at Ocean Park during 
the time he was there? A. Yes, sir. 

Q. Have you also had occasion to observe his manage- 


ment and operation of the Trianon ballroom at San 
Diego? A. Yes, sir. [147] 
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Q. Have you an opinion as to his ability as a manager 
of such ballrooms? 

A. As to the Trianon and Casino Gardens and the 
Mission Beach I found them to be a very well run ball- 
room. 

©. When you first dealt with Mr. Finley it was with 
reference to booking of bands, wasn’t it? 

A. (Witness nodding.) 

©. Before you would book a band into a ballroom 
would you make any investigation of the operation of the 
ballroom. 

A. We would if it was a new client. 

QO. Well, Mr. Finley was a new client to you about a 
year and a half ago, I believe you said? 

wee hat icticht, 

OQ. Well, did you do that with him? A liana 

Q. «After you did that, you agreed to do business with 
him? 

A. Yes. Even I went further than that. I even made 
him pay a deposit, in fact, for two weeks’ salary of the 
first band [ put with him— 

Q. And thereafter— A. —in advance. 

OQ. Thereafter, what did you do? 

A. Strictly a business deal; every band was paid on 
time. [148] 

Q. Then, to put it in a nutshell, he met all the require- 
ments of your office? A. Yes, sir: 

(). It has been mentioned here this morning that there 
are two functions in the operation of a ballroom operator : 
one, strictly managerial of the place, and the other, pro- 
notional: is that true, sir? 

.\. A very important part. 
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©. A moment ago | asked you concerning your opin- 
ion of him and you said, “finest.” Now, would that be 
true both with reference to the managerial and promo- 
tional, or just one of them? A. No; to both. 

©. I see. In your opinion, how important is it to the 
successful operation of a ballroom that the operator have 
promotional ability? A. Very important. 

Q. Could you illustrate to us? 

A. Well, you could put many names into a room and 
if you don’t tell somebody they are there, I don’t know 
how they would go in to see them; and promotion is a 
very important thing in running a ballroom, the same as 
a theatre. There is the proper advertising in advance, the 
proper promotion in advance to instruct your public that 
on a certain date you will have a certain name or a certain 
attraction. [149] | 

Q. When and where did you first—you told me about 
a year and a half ago you first met Mr. Finley—but can 
you more definitely fix the date and the place and the 
occasion? 

A. Well, I went to San Diego. I found out that Mr. 
Finley was bidding on Mission Beach and I knew that he 
was at that time operating the Trianon; so Mr. Webster, 
who works with me and books one-nighters, made a trip 
to San Diego to the Trianon ballroom to see Mr. Finley. 
So that is where I first met Mr. Finley, in the Trianon 
ballroom. 

Q. At that time—and you can only, I believe, answer 
this question yes or no—did you have some conversation 
with Mr. Finley concerning the question of whether or 
not you would assist him in furnishing bands if he was 
the successful bidder? 

‘A. I did have that conversation? Yes, 
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“"Q. Oh, by the way, did you know Mr. Daillard? 

A. Yes, sir. 

Q. Wayne Daillard? A NESS eke 

Q. How long have you known hin, sir? 

A. Ihave known Mr. Daillard 15 years or better. 

QO. Have you ever talked with Mr. Daillard concern- 


ing his arrangement or agreement with Music Corpora- 
tion of America relative to the furnishing of name bands 
to him? A. Yes. [150] 

Q. When did that occur, sir? 

A. On many occasions. 

Q. Could you help us by more definitely fixing one 
Occasion, sit? 

A. Well, I have been down to the Pacific Square ball- 
room, talking bands to Mr. Daillard there. I have talked 
with him in the City of Los Angeles. I have talked with 
him in my own home. J have talked with him in his office, 
upstairs above the Pacific ballroom. 

©. Was any other person present on any of these 
occasions besides you and Mr. Daillard? 

A. I think Mr. Webster was with me at one time. too. 

Q. At or about the time that the bids were let and 
Mr. Finley acquired the lease on Mission Beach Amuse- 
ment Center did vou talk with Mr. Daillard? 

A. .\t the time the bids were let? 

©. At or about the time, sir? 

A. 1 talked with Mr. Daillard shortly before or right 
after the bid was made—right after it was made. 

O) Siiliere was that conversation, sit? 

A. We had lunch at the Players Club? 

©. Can you more definitely fix the date, sir, than 
shortly after? Is that the best you can do? 

A. 1 think it was in November. 
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Q. Of the year 1944, sir? [151] 

Ales; 

©. You say you had lunch with him at the Players 
Club. The Players, that is an eating place out on the 
strip, is that right? A. Qut on the strip. 

Q. How was that luncheon engagement arranged, sir? 

A. Well, I talked with Mr. Daillard a day before, and 
he called me when he came into town and said he would 
like to have lunch with me, and I agreed to go with him 
and we went to the players. 

©. Anyone else present at that occasion, sir? 

A. Jack Flynn of the Morris office. 

©. Was there a discussion at that time pertaining to 
the operation of Mission Beach ballroom or of bands for 
the San Diego area? 

A. Well, the discussion was mostly about bands for 
the Pacific Square. 

Q. All right. Will you tell us what the conversation 
was, sir? 

Mr. Doherty: That is subject, your Honor, to our 
objection it is hearsay, incompetent and immaterial, no 
foundation laid, and on his promise that if it is not con- 
nected up, a motion to strike will lie by the defendants. 

The Court: The objection is overruled, with the same 
reservation that heretofore has been made with respect 
to [152] similar objections and similar rulings. We will 
have it read now. 

(Question read by the reporter. ) 

A. Mr. Daillard wanted to know whether or not we 
would continue doing busines with him, and what he 
would like to have would have been us to give him a first 
refusal on all bands we had coming into the territory. 
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QO. By Mr. Christensen: Tell us all of the conversa- 
tion? 

A. Well, that was the general gist of it. The rest was 
some of a personal nature. 

©. What reply, if any, did you make to him? 

Pee ledidn t agree to it, 

©. That you did not agree to it might possibly be 
your conclusion; if you can, tell us what you said to him. 

A. Well, I told him frankly that the situation in San 
Diego was so that I welcomed some other competitor 
down there, because it would give us a chance to get our 
bands into other places; that I sell bands to anybody; that 
we were in the general band business. 

©. Hadn't you been able to book any bands into Pa- 
cific Square theretofore? 

A. Yes: we booked some of our name bands into the 
Pacific Square. 

Q. Then, what did you have in mind there? What 
was your statement there, then? [153] 

A. Well, my statement was that that was what Mr. 
Daillard wished us to give him, the first refusal of any 
bands before we offered it to a competitor. 

Q. Mr. Daillard had theretofore told you that he had 
an agreement with M. C. A. ? 

A. Well, I knew about the agreement with M. C. A. 

Q. You talked with representatives of M. C. A. con- 
cerning it, too, did you? Pee CCS site 

Q. After that contract went into effect were you able 
to hook any bands into Pacific Square? 

A. Some; our top name bands. 

©. How did you do that? 

A. Well, I always would go direct to Mr. Daillard. 
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©. What would happen when you would go to Mr. 
Daillard and tell him you had a band? Then what? 

A. Well, he would either—if it played the Palladium 
and was a top name band, Mr. Daillard was always in- 
terested in playing them into Pacific Square. 

Q. Did you make a contract with him then? 

A. I would go direct to Mr. Daillard and I always 
sent my contracts of the bookings with us direct to Mr. 
Daillard. 

QO. You mean previous to the time of the contract 
with Mr. Daillard and the Music Corporation? 

A. No; during and before that; before that and still 
[154] after that. 

Q. Did Mr. Daillard make the bookings right with 
you? ee Yes. 

QO. On all occasions? © 

A. Not on all occasions; no, sir. 

Q. What was the general practice? 

A. Well, I would even call Mr. Daillard and _ prac- 
tically make that deal, and five minutes, fifteen or a half 
hour later, Mr. Bishop from the M. C. A. would call me 
and would ask me why I called Daillard direct. I told him 
that was the way I was doing business. 

©. What else did he say? 

A. Well, he knows that he is booking the place; why 
don’t I call him. 

Q. Would you have to split commissions with any- 
body on that? 

Mr. Doherty: That would call for his conclusion. He 
may relate the conversation. 

The Court: Yes. 
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©. By Mr. Christensen: Tell us what was said con- 
cerning that. 

A. Well, they always asked us to split commissions 
on bands. We didn’t do it on many occasions; only on 
one or two occasions. 

Q. You mean bands that were booked right into the 
[155] Pacific Square? A. Yes, sir. 

The Court: Will you read that answer, please, Mr. 
Reporter? 

(Previous answer read by the reporter.) 

The Court: You are referring to the Pacific Square 
when you use the term ‘they’? 

The Witness: I was referring to both, both Pacific 
Square and Mission Beach, because, if the question—if 
I know it rightly, was if Mr. Daillard had, and I was 
speaking frankly, because Mr. Daillard had both at one 
time, Mission Beach and Pacific Square. 

Whe Court: You are referring to Daillard Mien 
answer ? 

abe Witness: Yes; Sir. 

Q. By Mr. Christensen: Did you have a conversa- 
tion with the defendant Bishop about ten days before 
Mr. Finley got the lease on Mission Beach? 

LP emeey. 65, 

Q. Was that a personal invitation or was it by way 
of telephone? 

By way of telephone. 

Did he call you or did you call him, sir? 
fiescalled tne, 

At your office? A. Yes, sir. [156] 
You know Mr. Bishop, don’t you? 

Nes esit. 


> 1010 > 10 > 
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©. How long have you known him? 

A. Well, ever since I have been on the Coast; about 
seven years. 

QO. What did he say and what did you say on the 
occasion of that conversation? 

A. Mr. Bishop called me on the phone in my office 
and asked me if I would come down to San Diego for 
Mr. Daillard, to appear before the City Council; that 
the bid was up for Mission Beach and he would like to 
have me come down. 

Q. Did he tell you what he wanted you to say or do, 
if anything? 

A. Well, he wanted me to bring a list of my bands 
down and present that list of bands to the City Council. 

©. And what else, if anything? 

A. Well, that was the gist of the conversation on 
the telephone. I refused to go. 

©. And what, if anything, did Mr. Bishop say in reply 
to that? 

A. Well, he told me—it was general conversation— 
he told me that I was very friendly with Daillard and 
that I should do that for Daillard; and I admitted I was 
very freindly with Mr. Daillard, but I didn’t think it was 
very good business for me to go down to San Diego and 
appear for [157] anybody. 

Q. Did he tell you what, if anything, he wanted you 
to tell the City Council? 

A. No, he didn’t. He asked me to bring a list of my 
bands. 

Q. Did he want you to testify for Mr. Daiilard or 
for Mr. Finley? 
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Mr. Doherty: The question calls for his conclusion, 
without the conversation. 

The Court: That is right. State what he said. 

Q. By Mr. Christensen: What did he say? Did he 
say anything about that? 

A. He wanted me to testify for Mr. Daillard. 

Mr. Christensen: Would this be a good time to take 
a recess, your Honor? 

The Court: J think it would, yes. 

Ladies and gentlemen, we will take a recess until 2 
o’clock this afternoon. Remember the admonition and 
keep its terms inviolate. Be here at 2 o’clock, please. 


(Whereupon, a recess was had until 2:00 o’clock p. m. 
of the same day.) [158] 


Los Angeles, California, Wednesday, January 30, 1946. 
Za. MM, 


site Court, All present. Proceeds 


RALPH WONDERS, 


called as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, resumed the stand and 
testified further as follows: 


Direct E-xamination (Continued) 


3y Mr. Christensen: 


©. Mr. Wonders, my associates have invited my at- 
tention to the fact that T didn’t ask you if that was all 
of the conversation that was had upon the occasion when 
you were having luncheon at “The Players” with Mr. 
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Daillard and Mr. Flynn. Did Mr. Flynn say anything 
there? 

A. Yes, Mr. Flynn said he was under the impression 
that all the agencies were splitting commissions at Mission 
Beach, and he had found out that wasn’t so, and he was 
very much put out about it. 

QO. What did Mr. Daillard say about that? 

A. Mr. Daillard said from now on we could go direct 
to him, and there would be no more split commissions. 

Q. Did it work out that way? 

A. Not exactly. Mr. Bishop still called. 

©. I beg pardon? 

A. Mr. Bishop still called about bands. [159] 

©. Do you mean after you had talked to Mr. Daillard 
about booking a band? 

A. In regard to split? 

Oey Mics: A. We didn’t split any more. 

Q. I mean, you say Mr. Bishop continued to call or 
kept on calling. 

A. To find out what we had available. 

©. And there were occasions, were there not. when 
you would tell Mr. Daillard you had a band available? 
Did that happen? 

A. In what year are you talking about? 

Q. In the year, 1945, sir. 

A. No, we didn’t have. We had some bands available, 
but we sold nothing in Pacific Square. 

Q. I see. Now, during the year of 1945 the General 
Amusement Corporation had how many name bands avail- 
able to operators in the San Diego area, sir? 

A. We had Jimmy Dorsey, Frankie Carle, Tony Pas- 
tor, Glenn Gray, and J believe one other band. Five in 
total. 
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Q. Was that Stan Kenton? 
A. Stan Kenton, you are right. 


Q. Five, then, you say you had? A. Yesmete 
Q. During the entire year 1945? [160] 

em lcs, Sif. 

Q. Did you book Stan Kenton in either the Pacific 


Square or the Mission Beach Ballroom? 

A. The Mission Beach Ballroom. 

Q. You did. The five name bands that you have men- 
tioned, were they all booked in Mission Beach Ballroom 
during the year 1945, sir? Aa Yesiisite 

©. Do you know how many name bands were avail- 
able on the Pacific Coast by all other booking agencies 
except the Music Corporation of America during the year 
1945 and available for booking in the San Diego area? 

A. Well, I can only answer that question in this way. 
] know of Vaughn Monroe, Henry Busse, and another 
band which they wouldn’t use, which was a colored attrac- 
tion, Duke Ellington. 

©. ‘So that there were, except for Music Corporation 
of America hands, there were only eight available for 
booking in the San Diego area during the year 1945? 

A. Outside of Music Corporation? 

(ces, sin, 

A. So far as I know. I don’t know what Fredericks 
Brothers had. 

Q. Now, in the band booking business, is there what 
is known as the Big Three? [161] 

A. Sometimes it is called that. 

OQ. What are they? 

A. Music Corporation, William Morris, and General 
Amusement Corporation. 
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The Court: Will you read the answer? 
(The answer was read.) 


The Court: Gentlemen, | wish you would approach 
the bench. 


(Discussion between court and counsel off the record.) 


[162] 


QO. By Mr. Christensen: Does General Amusement 
Corporation have—or, better stated, did it have during 
the year 1945 enough name bands available to ballroom 
operators in the San Diego area to properly service a 
first-class ballroom? A. Exclusively? 


On Veorcir: ive No; six. 

©. When was your first name band available in the 
year 1945 to operators in the San Diego area, sir? 

A. I couldn’t answer that question without checking 
our records. 


Q. Do you recall, or did you have anything to do 
with a booking of Henry Busse in Mission Beach ball- 
room, sir? 

A. J had nothing to with the booking of it. I was up 
in San Francisco and Mr. Busse was playing the Palace 
Hotel, and I knew that Mr. Finley was having trouble 
getting a band for the opening, so I talked to Mr. Busse 
at that time about going down there for the opening. 

Q. Henry Busse is not one of your bands, is he, sir? 

A. No, sir. 

Q. In your opinion, sir, is the Missoin Beach ball- 
room a ballroom which is comparable to the Pacific Square 
ballroom in the San Diego area? 


prem decwcir. | 163) 
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QM. Are you familiar with the manner in which Mr. 
Finley has operated the Mission Beach ballroom? 

Pee iairly SO; yes, sil, 

Q. And what is your opinion of that, sir? 

A. I think it was operated on a very nice scale. 

©. You are acquainted, are you not, sir, with the 
Trianon ballroom in San Diego? A. Yes isin 

Q. Will you describe it to us? 

A. The structure of the ballroom or— 

©. It has been characterized here as a second-floor 
ballroom. 

A. The ballroom is on the second floor, but being on 
the second floor does not necessarily make a bad ballroom. 
The ballroom on the second floor is a very fine ballroom, 
very well equipped; and during the time that I was there, 
it was always kept very clean. J don’t know the class 
of people that went in there. I have never been in there 
recently at night time, but the ballroom itself is a very 
nice place. 

©. Would you consider it a large-scale operation as 
a ballroom? 

A. Well, not on the same scale as the Palladium or 
one of those class places; no, sir. 

QO. The Palladium, of course, I think we consider 
one |164] of the better? 

A. That is right. 

Q. Or one of the best, is that right? 

A. One of the tops; the top. 

Q. Would the Trianon be the next scale lower than 
that, or would it be farther down? 

A. I don’t know how to scale it. It is a very fine 
place, a nice ballroom. 
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Q. And the capacity there, do you know? 

A. Well, the capacity at the Trianon is not as great 
as the Mission Beach or Pacific Square. It is a smaller 
ballroom. 

QO. Mr. Wonders, we have been using the name or 
the term “name band.” Will you define it for us, sir? 

A. Well, my idea of a name band is a band or an 
organization that is nationally known through records, 
commercial records, transcriptions. They play one-night- 
ers, do radio broadcasts, either commercially or sustain- 
ing, plays the top spots of the country, which demand a 
very large salary, which, in return, are what is called 
a boxoffice draw or a boxoffice attraction, makes the name 
band. 

Q. Have you an opinion as to whether or not it is 
necessary to the successful operation of a first-class ball- 
room that name bands be available to the operator there- 
of? 

Mr. Doherty: Just a minute: Subject to our stand- 
ing [165] objection, your Honor, that it is hearsay; that 
it is not a matter that is subject to proof by an expert 
witness or expert testimony; incompetent, irrelevant and 
hearsay. 

The Court: Overruled. 

Mr. Christensen: You may answer, sir. 

A. I would say that the top-notch ballrooms, with a 
few exceptions, do need name bands. They are not always 
available to them; but when they can get them, they buy 
them at what they call “giving it the added punch” to gain 
momentum of attendance. 

Q. A list of bands and band leaders was mentioned 
here this morning and the question asked concerning as 
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to whether or not they are name bands. Let me, as well 
as I can, repeat that list. I think the first was Henry 
Busse. Is he a name band? 


A. I would consider him a semi-name band. 

Q. Tiny Hill? A. No, sir. 

Q. Wingie Manoni? A. Wingie Manoni? 
Q. I beg your pardon. I stand corrected. 

A. No. 

Q. Sully Mason? A. No, sir. 

Q. Ancil Hill? A. No, sir. [166] 

©. Ada Leonard? A. No, sir. 

Q. Shorty Sherock? A. No, sir. 

©. Muzzie Marcelina? A. No, sir. 

Orr Chris Crosse | A No asin: 

Q. Eddie Miller? A. No, sir. 

Q. Pinkie Tomlin? A. No, sir. 

Q. Boyd Rayburn? A. No, sir. 

Q. David Willis? A. I don’t even know him. 
©. When was the first name band of the G. A. C. 


available to an operator or operators in the San Diego 
area during the year 1945, sir? 

A. It was sometime after Decoration Day. I wouldn’t 
say the date or the month because I would have to 
check it. 

Q. Will you tell me the name of that band? 

A. [frankie Carl. I believe it was Frankie Carl. 
Mr. Christensen: You may examine, sir. 
MaswDeherty: Is that all? [167] 

Mr. Christensen: Thank you, 


bo 
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Cross-Examination 


By Mr. Doherty: 

QO. Mr. Wonders, I don’t know what you will testify 
to, but I hope I can prove some of what I think are 
matters we all agree on in this case. All members of 
bands, including band leaders, are members of the Amer- 
ican Federation of Musicians, are they not? 

ZO Yes cir. 

Q. And that has been a practice in existence for quite 
a few years, many years, in fact? 

A. Yes, sir. 

Q. And your company, the General Amusement Com- 
pany, General Amusement Corporation I think is the cor- 
rect name, have offices in New York and Chicago and here 


and some other places? A. Cincinnati. 
Q. Cincinnati? Pe Ves, sit. 
©. And you do a national business? 
A. Yes, sir. 


©. Before you can do any business as an employnient 
agent—and that is the capacity in which you act, is it not? 

A. Yes, sir. [168] 

©. Before you can do any business as an employment 
agency representing bands or band leaders, you must have 


a license from the American Federation of Musicians? 

A. That is right. 

©. And your company has such a license? 

A. Yes, sir. 

Q. And that is true of every other individual or cor- 
poration that makes contracts or purports to represent 
members of the American Federation of Musicians? 

A. That is right. 
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Q. Uniform throughout the United States? 

A. Yes, sir. 

Q. And they prescribe the kind of a contract that 
shall exist between the employment agent and the Amer- 
ican Federation of Musicians? 

A. Yes, sir. 

Q. They even go so far as to say what you can draw 
commissions on, do they not? Pe Yes asi 

©. They say you cannot draw commissions on certain 
items, and, in a way, tell you what you can draw com- 
missions on? A. Yes, sir. 

©. And your only interest—that is, when I say yours, 
T mean your fine corporation—the only interest you have 
|169] in placing bands is as an employment agent or 
representative? A. That is right. 

Q. You counsel with the band leader and advise him 
a good place to put a band, and you try to give him the 
best service possible? A. That is right. 

Q. And it is your job, is it not, to see that bands and 
band leaders are given the best type of assignments so that 
they will get the best compensation that they can, com- 
mensurate with your good standing? 

A. That is right. [170] 

©. In other words, you wouldn’t put a band into a 
location that you felt might draw in money temporarily 
but ultimately would hurt the standing of the band, would 
you? A. I don’t think so. 

Q. In other words, you look first, as your duty to 
the band Ieader, to give him the best service possible? 

A. That is our job. 

Q. And you always endeavor to do that? 

A. Wetry. 
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Q. And commissions are more or less uniform that 
are paid for the services rendered? 

A. All the agencies are entitled to the same com- 
mission. 

Q. Now, the American Federation of Musicians, the 
Musicians’ Union, prescribe the form of contract that you 
have between the agency and the band leader? 

Ae Yes. 

Q. In other words, you must take the contract as 
handed you by the Musicians’ Union, and that is the only 
contract you can have? Ae That iswight. 

©. Just as they prescribe it? A. Right. 

Q. And those contracts provide, do they not, that no 
engagement can be made without the consent and the 
approval of the band leader? [171] 

A. That’s right. 

Q. And you always get his consent, do you not? 

A. On most of the occasions. Sometimes we don’t. 
Sometimes they leave it up to us. 

Q. When they leave it up to you, they have told you 
to go ahead and do it on your own judgment? 

A. That’s right. 

Q. But you have already asked them before you have. 
done so? A. Yes, sir. 

Q. When you say in some instances they don’t, you 
mean sometimes they don't sign the written authorization? 

A. That’s right. 

Q. But you always get their consent before you make 
any such arrangement? A. Most of the times. 

Q. The band leader reserves the right to deal direct 
with any balroom, if he sees fit, does he not? 

A. They do at times. 
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Q. And sometimes they do that without consulting 


you? A. That’s right. 
Q. And sometimes against your wishes— 
A. Yes, sir. 
Q. —and advice, do they not? 
A. Yes, sir. [172] 


re) 


In other words, any ballroom owner that wants a 
band that your organization has a contract with can go 
right around you and ignore you, and deal direct with the 
band leader, if he sees fit? 

A. Nothing can stop him. 

Q. How? A. Nothing can stop him. 


Mr. Doherty: Yes. I don’t know, your Honor, and 
I think it would be just encumbering the record to put in 
these contracts. They are long typewritten or printed 
documents, and it seems everybody has agreed as to just 
what they are. I will keep them in court available at all 
times, and at any time that your Honor or any juror 
should indicate they would like to have them, they will be 
here. They are long documents with a lot of fine print. 
We will have them available if it is necessary. I had in 
mind having this witness identify them and offer them 
in evidence, but apparently there is no issue about them. 

Mr. Christensen: 1 am willing that they be admitted. 

Mr .Doherty: [ am also willing that they be ad- 
mitted, but wouldn’t it just encumber the record. But if 
you want them. they are here. 

Mr. Christensen: I don’t have any reason for having 
them, but T will not raise any objection. 

The Court: There doesn’t seem to be any question 
but [173] what that 1s a general standardized form of 
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contract that is utilized regardless of the agency and re- 
gardless of the band.: 

Mr. Christensen: I believe that is correct, with the 
only exception that, for example, in the contracts used by 
Music Corporation of America they have their names 
printed on them. That is the only difference. 

The Court: Do the other agencies also? Do you? 

The Witness: We have our name on it. 

The Court: Naturally, the agency that is dealing 
would have its own name there. As I understand it, they 
are all the same except for that. It just accumulates ex- 
pense to the litigants to have them in, but if you want 
them in, you can have them. I wouldn’t think it would be 
necessary. 

- Mr. Christensen: I don’t think it is necessary. 

Mr. Doherty: I will have them in court and if a ques- 
tion comes up, we will have them available. 

The Court: We will mark them for identification. 

Mr. Doherty: Miss Reporter, I am now submitting 
what is known as a Farm B contract of the American 
Federation of Musicians as Defendants’ Exhibit A. 

The Clerk: Defendants’ Exhibit A, for identification. 


(The document referred to was marked as Defendants’ 
Exhibit A, for identification. ) 


Mr. Doherty: And as Defendants’ Exhibit B, I am 
offering the Musicians Mutual Protective Association 
Local 47, A. F. of M., [174] Los Angeles contract, being 
the contract between the band leader and the agency, such 
as the General Amusement Corporation, the Music Cor- 
poration of America, and so forth, 
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The Clerk: Defendants’ B. 

Mr. Doherty: Those are marked only for identifica- 
tion. 

The Court: You are marking those for identification 
only, Mr. Hooser? 

The Clerk: For identification only, yes, sir. 


(The document referred to was marked as Defendants’ 
Exhibit B, for identification. ) 


©. By Mr. Doherty: Now, Mr. Wonders,—is it 
Wonder or Wonders? 

A. W-o-n-d-e-r-s, Wonders. 

Q. Thank you, Mr. Wonders. There is no such thing 
in this area as bands in the San Diego area? They don’t 
have any prominent name bands that originate and make 
their headquarters there, do they? 

A. In San Diego? 

@iecs: 

A. Name bands, you are talking about? 

Q. Bands of some prominence. 

A. There are several bands down there, local bands. 
I wouldn’t say they are prominent. It might be in the 
particular place they have been in they become a little 
popular in that particular spot. [175] 

Q. In other words, you find some place in your broad 
experience where a band, although not known in New 
York, will outdraw any band in the country in Oklahoma? 
Like, for instance. Bob Wills? 

A. Well, Bob Wills is one of the top name bands of 
his calibre in the country, so far as the type of music is 
concerned, 

Q. That is the western type? A. Yes sin 
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Q. Don’t you find sometimes a band in a local area 
that will outdraw bands that are paid much higher wages 
or compensation; in other words, have a strong local fol- 
lowing? 

A. My experience has been that there are territorial 
name bands. 

(Orme ies: 

A. But my experience is when you bring in a top 
name band, they will outdraw them 20 to 1. There may 
be an exception to that once in a while, that is right. 

Q. In other words, when you bring in Tommy Dorsey, 
he would outdraw a territorial name band? 

AL Yessir. 

Q. And sometimes that might not happen? 

A. Nothing is impossible. 

Q. Now, these bands that you have listed and you 
represent operate throughout the United States, don’t 
they? [176] Ee Gs, Sit. 

Q. And when they come here, they have to bring their 
entire staff along, and some one must pay the transporta- 
tion? Eee hat s right. 

Q. And that is usually the person who first engages 
him, is it not? In other words, the first spot you place 
them in must have them there long enough in order to 
justify the payment not only of his weekly Coinponeainen 
but also the traveling expenses? 

A. Well, that is possible, and then again the man 
figures, the band leader figures if we can set up a tour 
for him of so many weeks at Mission Beach, or Pacific 
Square, or at the Palladium, and so many one-nighters, 
a radio shot, a guest spot, he spreads his transportation 
over all. 
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Q. In other words, in addition to his fixed compensa- 
tion he adds on a pro rata share for his traveling ex- 
penses ? 

A. He figures on so much for so many miles. 


©. And there is no place in Los Angeles where you 
can just press a button and get any band you want? 


A. No, sir. 
The band has to be arranged for in advance? 
ies, sir. 
Sometimes 60 or 90 days in advance? 
Yes, sir. 
And possibly even longer than that? [177] 
That’s right. 

Q. In other words, if you know a band is playing in 
New York, or Chicago, or New Orleans, and you know 
they have an engagement there, you say, “Can you come 


PO PIO PO 


to Los Angeles on a certain date? I can give you a cer- 
tain spot here, another at Santa Barbara, and Fresno, and 
Sacramento, San Francisco, Seattle and Portland, over 
a period of six weeks, eight weeks,” and so forth, and 


then he will agree to come? A. That’s right. 
Q. And sometimes you will book them as long ahead 
as three or fourth months? A. Yes, sir. 


Q. It is a great game of showmanship, isn’t it, Mr. 
Wonders, advertising, publicity, personality, and all? 

A. It is quite a job. 

Q. And this matter of arranging, of rewriting the 
music, I understood this morning from this talk about 
arrangements, the arrangements are just printed music? 

A. The arrangement is made and from the arrange- 
iment the score is written, the arrangement itself copied, 
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and that is what the boys play off of, the copy of the 
arrangement. 

Q. The arrangement is something that is printed on 
some paper? ie Yes, Sif, 

Q. In other words, it is like a piece of sheet music, 
|178] and that goes before the band? 

A. Yes, except it is arranged for the particular instru- 
ments in the band. 


Q. They take some well-known selection and rewrite 
the timing and put in new instruments, and it sounds 
differently ? 

A. That's right. Different bands have a different 
style, and some will take a tune that is a waltz and put it 
into a fox trot, or something else. 

Q. Might take Lohengrin’s Wedding March and turn 
it into something else? 

A. That’s right. They might take anything. 


©. When you speak of bands being available in the 
San Diego area in 1945 being just five in number of 
yours, that didn’t mean that you just had five bands in 
the United States, did it? ee N@wcin:. 


Q. And if you had ample engagements out here, you 
would have brought more bands into this area? 

A. If they could have been made available. They may 
have had engagements in the other parts of the country 
so we couldn’t bring them out at any price at any time. 

©. Do you have more bands than your competitors in 
some particular localities? 

A. Well, that might be. 

Q. It is a competitive business that you are in, is it 
| 179] note ae es, Sir. 
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©. You do your best to make a contract, as an employ- 
ment agency, with various bands and various attractions, 
and you have competing with you the William Morris 
Agency, the Music Corporation of America, the Fred- 
ericks Brothers Agency, and others? 

A. Many more. 

Q. And it is a matter of selling? In other words, the 
man has got his labor and his talent for sale, and you try 
to bid for it to act as his agent; isn’t that the story? 

A. Yes. I dont’ quite understand what you are get- 
ting at. Will you repeat it? 

Q. Well, it is this: I ani a band leader, I render serv- 
ices of a particular and special type, I want an agent to 
represent me, and I have before me a choice of agencies 
who are competitors? eee Dhatesorielt, 

©. And I choose the one I want? 

pee Uhat’s richt, 

Q. No one can force me to choose Music Corporation 
of America or General Amusement Corporation, or any 
other company ? 5 INO, Sire, 

©. He uses his own judgment and states who he is 
going |180] to have represent him? 

A. That’s right. 

Mr. Doherty: I have here a list. I showed this to 
Mr. Wonders, with your permission, just before 2:00 
o'clock and I talked to him just a moment, Mr. Christen- 
sen, and I wanted Mr. Wonders to look it over because 
T do not know which of those numbers on that list his 
company represents. IT am showing you a typewritten list. 

Mr. Christensen: May I ask, Mr. Doherty, what does 
that purport to be, because I don’t want to take vour time 
to read it now? What does it purport to be? 
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Mr. Doherty: It purports to be, according to what 
they tell me, a group of bands, and things of that sort, 
some of which are represented by General Amusement 
Corporation, and I wanted to have him look it over and 
call off the names of the bands that his company repre- 
sents. I haven’t the slightest knowledge of it, and I was 
just going to let him check it. 

Mr. Christensen: I think that might save time. 

The Witness: It is entirely up to you, gentlemen. 

QO. By Mr. Doherty: Would you look at this list and 
call off the names of the various bands that General 
Amusement Corporation represents, and did represent in 
1945? That doesn’t mean now. A. In 1945? 

QO. Yes. [181] 

A. Mitchel Ayres. Do you want bands, and attrac- 
tions as well? 

Q. You better give bands and attractions also, because 
you sold both, didn’t you? a esl 

Mr. Christensen: Just a moment. I don’t believe there 
is any issue or materiality as to attractions. 

The Court: I don’t believe there is. 

Mr. Doherty: Well, there was one, the King Sisters. 

Mr. Christensen: Well, I will withdraw it, if it will 
help any, and would you ask the witness to designate 
which is an attraction and which is a band? 

The Court: Yes, when you give the name just distin- 
guish as between an attraction and a band, if you will, 
please. 

The Witness: Mitchel Ayres, a band. Gracie Barrie 
is an attraction, a singer. Billy Blair is a band. Harry 
Bluestone is a violinist who is going into radio now; he 
does nothing but radio, and he doesn’t do ballroom, and 


226 Larry Finicy and Miriam Finley vs. 


(Testimony of Ralph Wonders) 


so forth. Randy Brooks is a band. Bobby Byrne is a 
band. Frankie Carr is a band. Benny Carter is a band. 
Lee Castle is a band. 

The Court: May I interrupt you a moment? He 
asked also that you designated those that your company 
was the agent for. 

The Witness: Well, I was only reading what we are 
[182] agents of. 

Mr. Doherty: As I understand, your Honor, he is 
only calling off those which his corporation represents. 


The Witness: Did I say Lee Castle? I don’t know 
whether—I am not sure on Lee Castle. Spade Cooley, a 
band. Nick Cochrane, a band. Sonny Dunham, a band. 
Chuck Foster, a band. Ziggy Elman is supposed to have 
a band, is in the Army and coming out. Harry Gibson 
is an attraction. Glen Gray, a band. Woody Herman, a 
band. [Eddie Heywood, a band. Jimmy Higson, a band. 
Roberta Hollywood, a singer or a dancer. Illinois Jacquet, 
a band. Louie Jordan and his Tympany Five, a band. 
Stan Kenton, a band. Lloyd LaBrie, a band. Johnny 
Long, a band. Clyde Lucas, a band. McFarland Twins, 
a band. Lani McIntire, a band. Jay McShanne, a band. 
Muzzy Marcellino, a band. Tony Pastor, a band. Don 
Ricardo, a band. Al Russell, a band, a small band. Mi- 
euelito Valdez, a Spanish singer. Joe Venuti, a band. 
Jerry Wald, a band. Bobby Ramos, a band. 

Do you want me to go through the whole bunch. all 
these papers? I am up to Frederick Brothers now. 

QO. By Mr. Doherty: No. Are there other bands 
that vou represent, other than those contained on this list ? 

Py Olipyes certainly. 


eS) 
N 
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Q. Many others? [183] 

A. Quite a few others, yes, sir. 

Q. This list was just hurriedly prepared and handed 
to me. Those other bands sometimes, that is, the other 
bands that you have named, they also perform in this 
territory. A. At times. 

Q. You wouldn’t have a band come out here and per- 
form unless you were asured that it would justify the trip 
out here, would you? A. No, sir. 

Q. The population is more dense in the East, and the 
trips are shorter, and you can maybe deal to their better 
advantages there through your company? 

A. That’s right. 

©. Now, this matter of name bands is a matter quite 
in dispute, as to what is and is not a name band? 

A. There has been a lot of controversy about it. 

Q. A lot of controversy? A. That’s right. 

OQ. And band leaders that you think are not name 
bands, they think they are, don’t they? 

A. I presume every one thinks they are a name band. 

QO. Yes. In other words, a band may take a name like 
the Frank Doherty band, and I am a leader, and I think 
I am a name band because I have an ad in the paper and 
an ad on the radio, and some billboards, and a sign on 
the entrance to the [184] ballroom, and so forth, and I 
get a crowd coming in, and I think I am a name band? 

A. You may think you are, but you wouldn’t be. You 
wouldn’t be a name band in my estimation. 

Q. Not in your estimation, but in my estimation | 
would be? A. That might be possible. 

QM. And in the opinion of my musicians we might be 
a name band because I drew a bigger crowd than most, 
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and they think they are a name band; isn’t that right? 
[185] A. It might be: 


Q. So this matter of what is and what is not a name 
band is a matter of considerable controversy even in the 
industry, or differences of opinion, I might say. rather 
than controversy? A. That is possible. 


Q. Is that right? EemeCeS, cit 


Q. You brought in a conversation briefly about split- 
ting commissions with M. C. A. You say you split com- 
missions on two occasions down there on bands that you 
put into either Pacific Square or Mission Beach? 


A. On two occasions. 

QO. Two? A. On two occasions. 

QO. Yes. They did not make a demand that the band 
was not going to be put in there unless you split the com- 
missions, did they? They just wanted a cut on your 
services ? A. Well, I— 


QO. IT will withdraw the question because it may not 
be a fair question either way. 


The Witness: I can answer it if you like it. 

©. Sometimes in the business you get a split coni- 
mission with some other agency? A. Yes. | te] 

©. J mean it is not unusual for agencies to split com- 
missions with each other, is it? 

A. They do it on occasions. They do not like to. 

Q. Did not M. C. A., Music Corporation of America, 
call on you to place bands in Pacific Square and also at 
Mission Beach, where they thought your band was the best 
band in this area to fill that bill? A. Yes. 
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Q. In other words, they pushed aside their band and 
put in yours? 

A. 1 know of one occasion Mr. Bishop took a band 
out and put one of our bands in, for the simple reason 
that the band that we had was a much bigger draw and 
Mr. Daillard should have played it because of that reason, 
and it was pushed out and ours was put in. 

@. And while Mr. Daillard operated at Pacific Square, 
you said you placed bands in there, your organization? 

A. J have sold a lot of bands and attractions to Mr. 
Daillard previous and over a period of years. 

Q. And you sold bands and attractions out at Mission 
Beach while Mr. Daillard operated? A SESS 


QO. Mr. Wonders, you testified you had known Mr. 
Finley about 18 months—I believe that is correct, isn’t it? 
You met him about 18 months ago? [187] 


A. About a year and a half ago I met Mr. Finley. 

Q. And you made an engagement or, rather, an ap- 
pointment for one of your bands to play down in his ball- 
room, and you demanded a two weeks’ guarantee before 
you would place it there? A. That’s right. 

Q. And in your busines, you keep in touch with people 
in the ballroom business, do you not? A. Yes, sir. 

Q. And you at that time did not have any record of 
past performances by Mr. Finley in the ballroom business, 
did you? 

A. Well, whether I had a record, I didn’t have any 
record, because I knew that he was running the Trianon 
ballroom in San Diego, but I had never done business 
with Mr. Finley and it is customary, the first time you 
take on a new client, that you check into the situation. 
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business? A. Yes, sir. 


Q. You are always out looking for new business, 


aren't you? a EE, S107, 

©. And doing your best to place the bands at the most 
advantageous places? [188] A. That 1s tome 

Q. Did you supply any bands for Mr. Finley in the 
Trianon? A. Yes, sir. 

©. What type of bands? 

A. You might classify as a B band. 

Q. That is not higher— 

A. Not the top name band; no, sir. 

©. Not, the top salary bands? A. No, sir. 

Q. Then, there are locations where you have got to 


use your good judgment as to whether you put in a certain 
band at one compensation, or a lower scale or a higher 
scale? 

A. Well, I don’t think that we use our ideas on that. 
It is whether the ballroom can stand the top name band. 
according to its capacity. 

©. That is, when you pay a flat compensation; but 
when you are paying on a percentage, you would want 
to know more about the ballroom, wouldn’t you? 

A. Definitely. 

Q. In other words, if you had a flat amount of $3,000 
or $2,000 or $5,000 for an engagement, and you had the 
money up, why, you would go ahead and play any place 
that was suitable? A. Yes, sir. [189] 
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Q. But if you were paying on a percentage, you would 
want to know where you were placing that band before 
you put it there? 

A. You would want to know the capacity. 

Q. The capacity of the floor, yes. ees 

Mr. Doherty: I think that is all, Mr. Wonders. 

Re-Direct Examination 
By Mr. Christensen: 

Q. That question, you said you could answer and 
Mr. Doherty withdrew it, as I remember, was this: Was 
any demand made upon you for the splitting of commis- 
sion by M. C. A. ? Go ahead and answer. What is your 
answer ? 

A. My answer was, there was a demand made on me 
by Stan Kenton’s orchestra. 

Q. By whom? A. By Mr. Bishop. 

Q. One of the defendants in this action? 

A. Well, I don’t know who is suing who. 

Q. What would happen if you did not split the com- 
missions there? 

Mr. Doherty: That would be his conclusion, your 
Honor. 

The Court: Yes. 

Q. By Mr. Christensen: Were you told what would 
happen if you did not? [190] A. No. 

Q. What did he say to your 

A. Well, we had Stan Kenton on the Bob Hope show: 
that is a radio program; and with a band of that size and 
the payroll, we needed more work besides just having the 
radio show. So that over a period of 39 weeks we had 
to keep Kenton busy otherwise too, three, four nights a 
week on one-nighters. We managed to get a picture or 
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two, shorts, records. We never could get Stan Kenton 
into Mission Beach or—pardon me, into Pacific Square. 

So Mr. Bishop called me and told me that he would 
put him in if we would split commissions, and I told him 
eINOn? 

Mr. Bishop then got together with Mr. Carlos Castell, 
who was Mr. Stan Kenton’s manager, and said, “We 
could give you a lot of weekends at the Pacific Square, 
if you will have General Amusement split commissions.” 

So Mr. Castell came to my office, said he wanted the 
band in Pacific Square; if we had to split commission, we 
had to split it. We were in the last couple of weekends 
of the 39 weeks and we had about run out of our line. We 
had no place else to go. 

He said, “I want the band in there.” Well, I refused 
to split commissions. 

At that time Mr. Rockwell was in town, who is the 
president of General Amusement Corporation; and he 
went to [191] Mr. Rockwell and Mr. Rockwell overruled 
me and told me to split commissions, and the band went in. 

Q. And Stan Kenton later played at the Mission 
Beach ballroom, too, didn’t he? Am Yesasie 

Q. In the business, booking business, are any sanctions 
applied by you or any of the other agencies to any of 
the band leaders who refuse to play where you tell them 
to play? 

Mr. Doherty: Just a minute. T think that would call, 
your Honor—I object on the ground it calls for a con- 
clusion of the witness as to what “sanctions” means. 

Q. By Mr. Christensen: Well, do you do anything 
to them or hold up bookings or give them poor bookings ? 

A. If-they refuse to play a certain spot? 


~ 
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A. No; there is nothing we can do about it. 

©. Tell me, were Freddie Martin and Stan Kenton 
name bands in the year 1944? 

A. Well, Stan Kenton was on his way up at that time. 

Q. Freddie Martin was a name band, wasn’t it? 

A. Yes. 

©. You have told us that there are comparatively few 
name bands available to the operators in the San Diego 
area; particularly, that was true during the year 1945, is 
that right? [192] 

A. As far as we were concerned. 

OQ. Well, and so far as the other agencies were con- 
cerned, too? 

A. Well, I don’t—I can’t answer that question. 

Q. You do not know how many Music Corporation 
of America had? 

A. No; I wouldn’t have any idea. I could name some 
bands they had in the territory during the year, but how 
many, I would not want to attempt to. 

©. You have been asked concerning these contracts 
with the American Federation of Musicians. Do you 
know whether the American Federation of Musicians per- 
init an exclusive contract by any booking agency with any 
ballroom operator ? A. No, sir. 

©. They do not. Do they even permit an exclusive 
for 48 hours? 

Mr. Doherty: Unless this witness is qualified, your 
Honor, I object on the ground there is no foundation laid. 

Mr. Christensen: It is re-direct on the cross-examina- 
tion, if I might say so, your Honor, with reference to the 
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question concerning the American lederation of Musi- 
clans’ contract. 

The Court: If he knows the rules of the Federation. 
I presume those rules are written rules, usually— 

Mr. Warne: They are the best evidence, your Honor. 
( 193] 

The Court: —usually the American Federation of 
Labor have their activities in writing so that they can be 
read. I do not know whether they do in this particular. I 
think they do. I think, from another case that I tried—I 
am sure that they had regulations of that type in writing. 

Mr. Christensen: Very well. 

©. Does the General Amusement Corporation have 
any 48-hour exclusive booking with any ballroom opera- 
tor? 

Mr. Doherty: I object as immaterial and incompetent. 

The Court: Read it again, Mr. Reporter. 

(Question read by the reporter.) 

ie Court:  Overyuled 

A. No; we do not. 

Q. by Mr. Christensen: Would the practical effect 
of such a 48-hour exclusive booking agency mean that 
a ballroom. operator could monopolize all of the bands 
available in a particualr area? 

Mr. Doherty: Just a minute. I object on the ground 
it calls for the conclusion of the witness, argumentative. 

The Court: I do not think it is a matter of expert 
testimony. That is a factual matter to be developed by 
proper questions. 

Mr. Christensen: Very well. That is all. 

Mr. Doherty: Just one question, Mr. Wonders. [194] 
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By Mr. Doherty: 
mG, Mr. Ames Bishop, as referred to, is just a sales- 
man for Music Corporation of America, isn’t he? 

A. Yes, sir. 

QO. And the Pacific Gardens (Square) was his ac- 
count ? A. Yes, sir. 

Q. And he just wanted to get some compensation out 
of one of your bands, didn’t he? 

A. Probably. I don’t know. 

Q. How? A. He probably did. 

©. Yes. He wanted you, if you put a band in there, 
he wanted a cut on your commission? 

A. That is right. 

Mr. Christensen: That is calling for a conclusion or 
opinion of the witness there, your Honor, as to what 
Mr. Bishop had in mind when he demanded it. 

The Court: The conversation occurred between the 
two men. Overruled. He has answered it, J believe. 

(Answer read by the reporter.) 

Mr. Doherty: That is all, Mr. Wonders. 

Q. By Mr. Christensen: Was there any other reason 
why he wanted you to pay him? 

Mr. Doherty: If he knows. [195] 


A. I will answer it if you want me to. I don’t know 
of any other reason. I mean he may have had a lot of 
other reasons. 

Mr. Christensen: All right; thank you. 

The Court: I wanted to ask you a question or two, 
Mr. Wonders, on this term “name bands”. In your an- 
swer to several of the questions, you stated, “We sold 
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him” in referring to these name bands. What did you 
mean by using that personal pronoun “him’’? 

The Witness: Well, I was referring to the leader, 
which would be Tommy Dorsey or Woody Herman, be- 
cause all the leaders are, mostly, with few exceptions on 
one or two gir] bands in existence. 

The Court: Well, is the value in the band, in your 
trade or your profession or art, as you choose to call it— 
isn’t that value in the individual leaders? 

The Witness: There are different types of leaders. 
Some bands are built around a leader with a lot of per- 
sonality. The leader is the main attraction of the band. In 
other cases, the band. the leader is an important part of 
it, but if the band, musically, is great, and outside of 
being a good instrumentalist, he is not a great personality. 

The Court: Isn’t the composition of these name bands 
continuous, or is it the player group, we will call it, as 
distinguished rfom the leaders in that chain? [196] 

The Witness: I don’t quite understand you. 

The Court: I presume that a band has a number of 
instruments in it? 

The Witness: The bands will vary anywhere from 
trios up to 20 or 30 pieces. 

The Court: So that is true in the name band as well 
as any other aggregation of individuals who play instru- 
nents to diffuse music; isn’t that true? 

The Witness: Yes, sir. 

The Court: Does the composition of these so-called 
name bands change? Do the players change frequently? 

The Witness: The players in the bands? 

The Court: That is right. 

The Witness: Yes; they change quite frequently. 
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The Court: Well, what is it, then, that makes the band 
of a business asset excepting the leaders? 

The Witness: Well, it is the arrangements, the tunes, 
how they play them, the style of the band. 

The Court: Does the leader make the arrangements? 

The Witness: Sometimes and sometimes not. Some- 
times he has a crew of arrangers that do all the arrange- 
ments. Some leaders are arrangers themselves. The lead- 
er, as a rule, will O.K. the arrangement, the final O.K. 
on it. 

The Court: Will that be because of his peculiarities, 
his artistry, his idiosyncracies, his gyrations, his gym- 
nastic [197] activities? 

The Witness: It might be. 

The Court: Isn’t that the asset that makes him value- 
able? 

The Witness: That is right. 

The Court: And that makes his band valueable? 

The Witness: That is a part of it. 

The Court: That is purely an individual proceeding, 
(Solis shen 

The Witness: Well, I don’t know how to explain it 
to you. I mean, for instance, Woody Herman is a vocalist, 
a very fine clarinet player, and nice personality, sings well; 
but behind him, with all that, with the great personality— 
and he is very well liked—he has a wonderful musical 
organization behind him. In other words, it is to his ad- 
vantage to build up his organization, and not just to get 
a C-first, what we call first chairman or first trumpet man 
or first good pianist. All of those good men in the band 
help to make him, but help to make it a great organiza- 
tion. He could probably carry on with inferior men for 
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a long time, but if he could not deliver the brand of music 
that he is accustomed to delivery, he would not remain 
on top. 

The Court: Do you classify these name bands in any 
particular category? For instance, are there name bands 
in dancing music and name bands in radio music? [198] 

The Witness: Oh, yes. 

The Court: And so there isn’t any general classifica- 
tion in the art or trade or profession or business, or what- 
ever you choose to call it? 

The Witness: There may be a top name band on the 
air that does not even play ballrooms, particularly that we 
were referring to here, as I understood, was ballrooms. 
There are certain people on the air, like Andre Castella- 
nas, that never play dance music, but so far as his air 
programs, he is one of the top musical directors of the air. 

The Court: Well, let us take one of those first, not 
for the purpose of giving anyone any particular publicity, 
but let us take Ray Noble, for instance. Supposing he was 
to lead a band at a dance hall, would that draw a crowd? 

The Witness: Yes. 

The Court: Would you call that a name band? 

The Witness: I would say so. Ray Noble has been on 
the air for a long period of time on the Edgar Bergen 
show. He not only is on the air musically, but he is on 
the air reading lines, script. 

The Court: Let us take Billy Mills: how would he fit 
into the designation if he led a band on a dance floor 
where he was the name band? 

The Witness: I could answer that question. I have 
seen some dates that have been booked on Billy Mills, and 
he did [199] not draw a tremendous crowd. 
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The Court: Would that be because he is not as well 
known as Ray Noble, for instance? 

The Witness: No. I think I can answer that this way: 
That Billy Mills is not known as a dance band, where Ray 
Noble, when he first came into this country, came over 
here with a dance band and opened up on the top of Radio 
City, one of the finest select restaurants in the country. 
Ray Noble, in addition to that, has written a lot of very 
marvelous tunes, himself, which he is known for, which 
he has recorded; so the kids, or the generation of today 
know Ray Nobie as a dance man. 

The Court: It is that element which makes the value, 
isn’t it, the element that you have just described in that 
language? 

The Witness: I would think so; yes, sir. 

The Court: Let us take another. Supposing Paul 
Whiteman was to direct a band in one of these ballrooms, 
would you classify that as a name band? 

The Witness: Definitely. 

Tie Court: And Phil Harris? 

The Witness: The same thing. 

The Court: Now, isn’t it the individual that consti- 
tutes the element that, in essence, is the name band? 

The Witness: Well, I still say it is what is around 

[200] him, the elements that lead up to it. I mean with 
Paul Whiteman, in the case of Paul Whiteman, Paul 
Whiteman started right here, practically started here, at 
Denver, or here in L. A. 

The Court: Yes; he started here. 

The Witness: And he started as a dance band. He 
was the top dance band of the country for years, 
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The Court: Then there are classifications in the art or 
profession or enterprise—I am not trying to designate it; 
I am trying to include all the terms that indicate the entity 
—there are name bands in radio performance, in theatrical 
performance, in ballroom activities, and perhaps in many 
other lines of public entertainment, aren’t there? 

The Witness: Yes, sir; yes, sir. 

The Court: Then you could not classify the designa- 
tion “name band” generally to a commercial entity, could 
your 

The Witness: No. Even the—name bands, as I have 
said before, when I was talking about one set of name 
bands, which we figure there are so many in the top 
brackets, and which some drop off and new ones come up 
into—particularly what we were talking about here were 
ballroom dance bands. 

The Court: Would this be a proper designation of 
what we are talking about: A group of musicians who 
are playing under the direction of an individual whose 
name the band takes? [201] 

The Witness: If you mean if Paul Whtieman organ- 
ized a band? 

The Court: I do not want to mention any particular 
name. Just read the question. If it is not clear, I will 
Clarity it. 

The Witness: It is not quite clear to me, sir. 

(Question read by the reporter.) 

The Court: Does that fulfill your idea of a name 
band? 

The Witness: Yes, sir. 

The Court: And you think that one of the chief 
elements that go to make up that name band is the indi- 
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viduality and artistry and personality, as you would 
call it? 
The Witness: Yes, sir. 
The Court: Of the leader? 
The Witness: Yes, sir: that has a lot to do with it. 
The Court: Whose name the band takes? 
The Witness: Yes, sir. 
The Court: That is all. 
Mr. Doherty: There is one question I overlooked ask- 
ing. May I? 

Q. Who owns the instruments in the band? 

A. The individual players. 

Q. In other words, the individual musician owns his 
own instrument? oe CS sit z02|| 

O. And wherever he moves across the country, the in- 
strument moves with him just like his coat? 

A. Yes, sir; his tool. 


Q. What? 
A. That is his tool. Without that he could not do his 
work. 


QO. That is the artist’s instrument? 

A. That is right. 

Mr. Doherty: Thanks, Mr. Wonders. 

Mr. Christensen: Mr. Wonders, let me ask you a few 
more questions, then. 

Re-Direct Examination 
By Mr. Christensen: 

Q. In order that a name band be a name band for 
inore than, say, just a very short period of time, it ts 
necessary, is it not, to have more than just a name of an 
individual standing up on the front of the rostrum? 


A. Well— 
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QO. There has got to be something behind him, doesn’t 
there? 

The Court: Well, that would be obvious. 

A. Yes, definitely. 


Q. By Mr. Christensen: That has to be an aggrega- 
tion of musicians that can play together and play the style? 


A. Created by the arranger, or whoever it is making 
the [203] arrangements for the band. 


What about the Glen Miller band? 

The present Glen Miller band? 

Yes. 

Well, the present Glen Miller band which was 
abroad during the war, directed by Glen Miller, is now 


>O > O 


back in this country. Glen Miller, as you know, was 
killed—missing, rather—I am sorry—and the band came 
back intact and the arranger was still with the band, who 
has been with Mr. Miller for a long time, a man by the 
name of Jerry Gray, still making arrangements for the 
band. A very important personality in that band for many 
years past, while Mr. Miller was on the Coast, was a man 
named Beneke, and the Glen Miller band, broadcasting 
from overseas, did such a wonderful job that when we 
brought the band back we put the personality of Beneke 
in front of it. They are on their first engagement now 
at the Capitol Theatre. They are advertising their Glen 
Miller band, directed by. 

Q. It has continued to be known as the Glen Miller 
band, even after Glen Miller was no longer with them? 

A. That is right. 
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Q. It was that aggregation of musicians who played 
that particular style of music that made that a name band, 
wasn’t it? 

A. Yes. You see, they still have all the book of [204] 
arrangements that went with the band abroad, and passed 
those arrangements, the book of arrangements were 
passed right on to this band now, which still remains the 
same. 

Mr. Christensen: Thank you. That is what I wanted 
to know. 


Re-Cross-Examination 
By Mr. Doherty: 
Your corporation represents that band, does it not? 
Glen Miller ? 
Yes. 


Yes, sir; we have for a number of years. 


pe SO ate 


Mr. Doherty: There was one other question I had a 
note of, your Honor, that I overlooked. May I ask it? 


the @ourt: Yes. 


Q. By Mr. Doherty: When was this conversation by 
you, in January, a year ago, with Henry Busse at the 
hotel in San Francisco, respecting an engagement down 
at Mission Beach? What date in January? In other 
words, respecting January the Ist, was it immediately aft- 
erwards or late in the month, or in December ? 

A. I don’t know exactly. It was while Mr. Busse was 
playing the Palace Hotel. I could give you almost a rea- 
sonable date on it if I could look up when he was at the 
Palace. I can’t say whether it was December or January. 
It could have been December. [205] 
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Q. It might have been in December, 1944? 

A. It was whenever he was playing the Palace Hotel. 
I don’t know that date. 

Mr. Doherty: Yes. That is all. 

The Court: Call the next witness. 

Mr. Christensen: Mr. Larry Shea, please. 


LARRY SHEA, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name, please? 

The Witness: Larry Shea, S-h-e-a. 


Direct Examination 
By Mr. Christensen: 


Q. Mr. Shea, your business, occupation or profession, 
sir, is what? 

A. Western Division Manager of Ascap. 

©, <Ascap. Let’s see; that is the American Socieiyyer 
Composers— 

A. Authors and Publishers. 

©. And you have been with that organization for 
what period of time, sir? 

A. Four years in this locality. 

©. And prior to that, sir? A. New York. 

Q. For what period of time? [206] 

A. About six months. Previous to that, with the Fred 
Waring’s Pennsylvanians. 

Q. That is an orchestra? As Yes ein 

Q. You have been in the band and entertainment 
business for what period of time, sir? 


A. 1929—17 years. 
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Q. Ascap licenses ballrooms to play music, copyrighted 
by members of your organization; that is true, is it, sir? 

A. Yes, sir. 

Q. And is there any different scale of prices or fee— 
charge, anyhow—depending upon the class of a ballroom? 

A. Yes, sir. 

©. Can you tell me, if you are acquainted with the 
Mission Beach ballroom in San Diego? 


A. Very well. 

Q. What class ballroom is that? Jes | INES 
©. Tis “Ay oe weyom 

A. The highest; yes, sir. 


QO. Do you know what is mean by the term ‘‘name 
bands’? 

Mr. Doherty: Just a minute. There is no foundation 
laid. We object on that ground. 

The Court: [| think you had better qualify him a little 
further, Mr. Christensen. [207] 


Q. By Mr. Christensen: Do you license on the basis 
of whether the ballroom plays name bands or semi-name 
bands or no-name bands? 

A. That is one of the factors; yes, sir. 

Q. Are you acquainted with the various bands and 
orchestras playing throughout at least through the West 
@oast area’ Aa VCS, Sik. 

Q. And you have told us you have been in the New 
York area; and so, may I add throughout parts of the 
United States would your answer be the same? 

A. Yes, sir. 

Q. Do you know what is meant by name bands? 

Bi SCS. Sine 
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Q. Your organization makes such a classification, too, 
doesn’t it? A. Yes, sir. 

Q. Will you please tell what a name band 1s in the 
ballroom business ? 

A. Well, a name band is, in Ascap’s classification, a 
musical organization that commands a premium price 
from the operator of the ballroom, as opposed to what. 
we term a semi-name or a scale band which, unto itself, 
has an attraction to the public of getting a larger number 
or group of that public into that particular ballroom, as 
opposed to [208] another ballroom located across the 
street that would have everything else that that particular 
ballroom has in the way of service and refreshments and 
everything else, except that they had a local scale band. 

©. What are some of the elements or items that you 
take into consideration in classifying your bands as to 
whether it is scale, semi or name band? In other words, 
what makes it a name band? 

A. Well, that is—it is not a difficult question to an- 
swer. It is one that is very difficult to answer from a 
standpoint of directly answering. I would have to—oh, I 
would have to more or less propose a hypothetical case. 

A name band is a band which, either through the 
inedium of radio, records, transcriptions, theatre appear- ~ 
ances, that is, stage appearances, or a series of one-night- 
ers, as we call them, throughout the entire country has 
become so popular that if I went into Oskaloosa, Wis- 
consin and I said to the man in the barber shop there, “T 
understand Whiteman is going to be on at so and so time 
tonight,’ he would know who I meant by Whiteman. 

On the other hand, a semi-name band is that band or 
that type of band, for example, that was formerly rep- 
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resented by a person such as Stan Kenton in this area. I 
am not giving any factual statements here; I am just 
merely giving you an opinion. Stan, before he went to 
New York this last [209] time, was what we would call 
a semi-name local band. Stan became popular, and nation- 
ally popular by virtue of recordings, in my opinion. There 
was a certain demand for his records over the entire 
United States. So that I would say that the same barber 
shop in Oskaloosa, Wisconsin today would be able to rec- 
ognize what I mean by Stan Kenton. 

And on the other hand, we have a lot, particularly a 
lot of colored combinations in this area, that we regard 
as semi-name bands in character, and simply because of 
the fact that they will play at this place, that place and 
the other place in this particular area; and they, as a re- 
sult of their appearance in this, that or the other place, will 
draw a certain following of people from one place to 
another who follow them. 

On the other hand, I could go over to Oskaloosa, Iowa, 
or I could probably go over to Phoenix, Arizona and say, 
“Wingy Manone” to somebody and they would not know 
what I was talking about. 

Q. I am glad you mentioned that. Let me see if you 
can help me with some of these bands that were named 
here this morning, and see if you can tell me which of 
them are name bands. Henry Busse? 


A. Formerly a top name band; now questionable. 
Oye tim, Hill? pee No nane | 210] 

QO. Wingy Manone? A. Semi-name. 

Q. Sully Mason? A. Sully Mason, no name, 
Q. Ansil Hill? A. No name. 

Oe eda Leonard: A. No name. 
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Q. Shorty Sherock? 

A. Shorty Sherock—oh, no name. 

Q. Muzzy Marcellino? A. No name. 

©.) Ghris Cross? A. No name. 

Q. Eddie Miller? A. No name. 

Q. Pinky Tomlin? A. No name. 

Q. Boyd Raeburn? A. No name? 

Q. David Willis? A. I never heard of Gimme 
don’t know. 


Mr. Christensen: Thank you. You may examine, 
counsel. [211] 


Cross-Examination 
By Mr. Doherty: 


QO. Mr. Shea, the American Society of Composers, 
Authors and Publishers is an organization made up of 
people who make compositions of music, and you repre- 
sent them, is that it? In other words, a certain person 
writes a piece of music and gets it copyrighted, and then 
your organization, if they are a member of it, represents 
them in licensing that for use on radio, recordings, movie 
pictures or what not? 

A. The small performance rights, sir. 

Q. Yes; what is known as the performance rights. 

A. Yes, sir; the small performance rights. 

©. Yes. And yotcollect, of cotirse, dees fronimilie 
users, whether it is a ballroom or theatre or radio or what 
not, and you take your percentage out of it and pass it on 
to the composer? 

A. That is a—we take no percentage out of it. We 
are merely a collection agency for the members of the 
Society. 
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Q. Do you charge for your services? 

A. No, sir; we do not. We are maintained by the 
members. 

Q. On dues? 

A. On dues and a regular 20 per cent operating cost 
O© \scap sic id | 

Q. I said, you take 20 per cent of what you— 

A. Well, all right; ves. I mean there is no profit 
involved as far as Ascap is concerned. It is merely a 
collection agency maintained by its membership for the 
collection of small performance rights. 

Q. Only substantial compensation to those who run 
Ascap? A. That is right; surely. 

QO. It is not a charitable organization at all, is it? 

A. No more than your maid, butler, or anybody else; 
no, sir. 

Q. When you fix rates for radio stations, for instance, 
you figure in the power of the station, don’t you, and the 
earnings of the station on fixing your rights to be che rged 
for and paid to Ascap? Ee ico elia 

©. Is that right? A. Yes, sir. 

Q. In other words, you do not charge all radio stations 
the same fee? 

A. No. We make available to each and every radio 
station a series of four licenses, any one of which they 
can accept. 

©. That is depending upon the amount of their in- 
come? 

A. No; depending entirely upon the amount of their 
use [213] of our copyrighted music, which is then fixed 
or determined as the fee which they pay under that par- 
ticular license agreement. 
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©. Yes. In other words, the larger that station, like 
KFT will pay one rate and a smaller station will pay a 
smaller rate? 

A. KFI could pay the same identical rate as KMPR, 
and there is a very wide difference between KMPR and 
KFI. If KFI and KMPR both decide to take out, for 
example, a sustaining license, or a blanket commercial or 
blanket sustaining license. 

©. I am speaking of a blanket commercial license. 

A. Blanket commercial license is based entirely upon 
the income of power, the wattage of the station. 

QO. Coming down to halls, supposing you have the 
Ambassador out here and Tommy Dorsey plays there; 
what service or fee do you charge the Ambassador for 
that performance? 

That is based entirely, Mr. Doherty, on thessiz= 
type, character, location and musical policy of that partic- 
ular establishment. 

Q. Irrespective of who plays in it? 

A. No, sir; that is not true. The musical policy incor- 
porates within itself who plays there. 

Q. In other words, if they use what you call a B band 
at the Ambassador one week, are they charged a smaller 
[214] compensation or fee, charged a smaller compensa- 
tion by you than if they used what you call an A class 
band? 

A. We have no dsitinction between A and B in so far 
as bands are concerned. Whether or not they are name, 
semi-name or scale? 

Owes. 

A. We have, in answer to your question, we would 
charge a higher fee for the appearance of Tommy Dorsey, 
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as you state, in the Ambasador, than we would for Ansil 
Hill playing there; yes, sir. 

©. And the seating capacity has something to do with 
that, has it? 

A. The seating capacity, the fact that they have a 
cover charge. I am not trying to give you short answers. 
[I am trying to shape an answer to your question. The 
only purpose or the only reason that a person would go 
into the Ambassador Hotel and agree to contract, or to 
contract, I should say, to pay an admission or a cover 
charge is because of the fact that they are being drawn 
there by the attraction that is featured in the Ambassador 
Hotel. You don’t get anything for the cover charge. You 
pay one dollar for the privilege of sitting down and listen- 
ing to somebody's music; and consequently, without our 
music, we feel that that particular attraction would be no 
attraction, and consequently we make a charge because 
the Ambassador Hotel, for [215] example, the potential 
profit is enhanced or increased by the featuring of our 
members’ musical copyrights. 

QO. And you fix the fees, your Society, don’t you? 

A. We fix the fees under the provisions set forth in 
the United States Copyright Act; yes, sir. 

Q. Did the Copyright Act define how much? 

A. No, no. I mean that is the basis upon which we 
are in existence and we— 

Q. Do you tell the Ambassador how much they are 


going to pay you? A. Indeed, 
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Q. And nobody has any voice in it but Ascap. In 
other words, the Ambassador takes it or leaves it; isn’t 
that right? 

A. Oh, they can either play our music or leave it alone, 
yes, sir. 

Q. Yes. And you fix the fee that the Ambassador 
pays? A. Yes, sir. 

Q. And if the Ambassador don’t want to pay it, they 
don’t play your music? 

A. In exactly the same manner if you want a box 
of Post Toasties and you don’t want to pay 23 cents for 
it, then you can get some Kellogg’s; in exactly the same 
manner. 

Q. Excepting there is no Kellogg’s for sale in com-, 
petition with Ascap, is there? [216] 

A. Oh, yes. There are seven million musical copy- 
rights. Of course, I don’t believe that Ascap is the thing 
in question here. 

Q. I agree with you. 

A. 1 am not defending Ascap. There are approxi- 
mately seven million musical copyrights available to any- 
one running a commercial enterprise featuring the use of 
music in it that are not controlled by Ascap. 

©. Aside from Westerns, so-called, would it be pos- 
sible for any band to play in this community without a 
license from Ascap? 

Mr. Christensen: To which we object as being imma- 
terial to any issue here. 

The Court: Overruled. 

A. Aside from Western would it be possible? 

Mr. Doherty: Western musics— 

The Court: Wait a minute. We will have it read. 


Music Corporation of America, etc., et al. Zo8 


(Testimony of Larry Shea) 


The Witness: Oh, I am sorry. 

The Court: We have a reporter. 

Q. By Mr. Doherty: Aside from the so-called copy- 
righted Western music, taking the bands as they are now 
played in this community, do you know of any band that 
could perform in any location here without Ascap’s li- 
cense? 

A. Not and cater to the musical tastes of the public; 
no, sir. [217] 

©. Now, the premium price that you say is one of 
the elements of the name band, the Musicans’ Union al- 
ways prescribes a minimum price to be paid for their 
musicians; in other words, they cannot play for less; that 
is right, isn’t it? 


‘A. That is what is called “scale.” 

©. Yes; that is the scale. 

A. Yes, sir. : 

Q. Then, anything above scale, you begin to get into 
the so-called semi-name or B-name or A-name bands? 

A. Yes, sir. 

QO. Depending upon how much above scale they are? 

Aa Yes, sir. 


©. And your fees are based somewhat on the com- 
pensation received, aren’t they? 

A. No, sir. 

©. I mean into the ballroom? Pe Now sit. 

Q. In other words, you again say that Tommy Dorsey. 
receiving a scale of so much per week, that place would 
not be charged more by Ascap than if Pinky Tomlin 
played in there? 

A. Why, yes, but not by virtue of any knowledge we 
would take of the difference between the amount to Pinky 
Tomlin and Tommy Dorsey. That would not enter into 
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it. It [218] is just merely the fact that we establish the 
fact by popular acceptance of Tommy Dorsey as compared 
to Pinky Tomlin, which makes Tommy Dorsey a name 
band and Pinky Tomlin no name band. 

Q. That is your determination of that? 

A. That is our interpretation. That is all I am giving 


you. 
Q. And your determination is the amount of fees you 
are going to charge? JX. VER. ibe 


Q. So that when you begin classifying name bands, it 
is the price scale that you fix for the playing of your 
music at any particular location? A. Yesyesine 

Q. You will find others who will disagree with you as 
to what constitutes a name band, won’t you? 

A. As to what constitutes a name band? 

©. Yes. You take, for instance, Mr. Kenton; he was 
classed by you as a local man here, just a B name of a 
local band in Los Angeles. 

A. Semi-name; yes, sir. 

QM. Yes. And then he made the hurdle in New York 
City, and he then became a name band, didn’t he? 

Ao | NRE ISSR 

Q. Just because he went from Los Angeles and was 
[219] recognized in New York; that was the fact, wasn’t 
it? He went from one community into another commu- 
nity— 

Mr. Christensen: Wait a minute. 

©. By Mr. Doherty: And the mere fact that he was 
recognized 11 New York, he was then classed as a name 
band by your organization? 

A. Well, he was accepted by—yes; I—yes. 

Mr. Doherty: That is all. 


Cyt 
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By Mr. Christensen: 

©. There was something else, wasn’t there, besides 
just getting on a train and going to New York City? 

A. Well, I think he inferred that fact, that he went 
to New York City, came about as a result of his pop- 
ularity out here. There was a demand for him in New 
York City which a booking agency recognized, or he did, 
and brought him into New York City. He was a success 
in New York City. 

©. Why? Was there a demand, do you know, in New 
York? 

A. Because of his popularity out here. 

©. And he is the man, you say, made all the records 
there, too? 

A. He didn’t make them there. He made them here, 
but his records have become extraordinarily popular, I 
would say, within the last 15 months. 

Mr. Christensen: That is all, thank you. [220] 

The Court: I think we will take our recess now, ladies 
and gentlemen, for a few minutes. Remember the admoni- 
tion. 

(Shtertsrecess.) (221) 

Mr. Christensen: You Honor, I would like to recall 
Mr. Wonders to ask him a couple of questions which 
were just brought to my attention. 

The Court: Very well. 

Mr. Christensen: Mr. Wonders, will you please re- 
sume the stand? 
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recalled as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, was examined and 
testified further as follows: 

Direct Examination 

Mr. Christensen: Mr. Wonders, you have already 
been sworn, if you will just be seated. 

The Court: Sit down, Mr. Wonders. 

The Witness: Thank you. 

By Mr. Christensen: 

Q. During the recess there was brought to my atten- 
tion a matter of an Artie Shaw incident, where he played 
out here, he was booked out at the Palladium, and you 
represented him. Or, did you represent him, do you know? 
I mean at the Palomar. 

A. We did at that time. We don’t at the present time. 

QO. Now, at that time while he was booked there, he 
didn’t play there, did he? Just tell us what happened on 
that [222] occasion. A. Artie Shaw— 

Mr. Doherty: Now, just a minute. Give us the date 
and the approximate time, please. 

The Court: Just fix those dates, Mr. Wonders. 

The Witness: Gosh, that is difficult. 

Mi Doherty: 1 didn’t vet that. 

The Court: He said that he has some difficulty in 
fixing the specific dates. If you can get the dates, you 
might do that. 

©. By Mr. Christensen: The first time he came to 
the Coast? 

A. 1 don't know, but it is practically five or six vears 
ago. | would only be guessing. I can give you the exact 
date and the exact booking by getting the office or getting 
the contract out. 
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and without the issues of the case. 

Mr. Christensen: It has only to do with the proposi- 
tion that it isn’t the man that stands up there, but various 
other items, your Honor. 

The Court: There is nothing before the court. 

Q. By Mr. Christensen: You recall, then, when he 
was brought to the Coast? 

A. I booked him into the Palomar at 3rd and Ver- 
mont [223] before it burned down, and Mr. Shaw was 
taken sick on the train coming out. He opened on a 
Wednesday, and that night we took him off the band- 
stand to his home, and from there to the hospital, where 
he was for a period of four or five weeks. He was draw- 
ing capacity business in the Palomar, and while Mr. Shaw 
was in the hospital, on Wednesday, Thursday, Friday, 
Saturday and Sunday we put Tony Pastor, who is also 
the same instrumentalist, in front of the band, plays a 
clarinet. The business at that time did not drop off; in 
fact, they never missed Artie Shaw until Mr. Winchell 
on a Sunday night broadcast announced that Artie Shaw 
was in the hospital dying, and still the crowds continued 
to come and the band was paid its weekly salary, and when 
he came out of the hospital he returned to the bandstand. 


©. The condition was the same as if he had been 
there personally? 

A. Yes, even so much so that the management told 
me nobody asked for refunds at all. 

Mr. Christensen: That is all. Thank you. 
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Cross-Examination 
By Mr. Doherty: 

Op anir. Wonders, then what you are telling is that 
in some instances it is the musical organization that 
counts? 

A. Well, I can clarify that situation by these remarks, 
that Mr. Shaw had been on the air, he had made a lot 
of records, [224] the public at large on the West Coast 
had never seen Artie Shaw, and it might be due to some 
fact, that they didn’t even miss him because the boy in 
front was playing the same instrument that he played 
when he was there. Tony Pastor took his place, but even 
after it was announced on the air that Artie Shaw was 
in the hospital, the attendance did hold up. 

Q. The Palomar at that time was the only large dance 
hall in Los Angeles? Bu SERB y Sie. 

Q. And at that time the population here in Los An- 
geles City was about a million and a half; is that right? 

A. J imagine so. I don't know what the population 
was at that time. I have read articles in the newspapers 
that it was a million and a half population. 

Q. And that was the old Palomar out at 3rd and 
Vermont which burned down? A. Yesusin 

Q. It was quite a popular place? 

A. Very popular. 

Q. A big attendance, and band after band there? 

A. Well, certain bands drew more than others. _ 

Q. Now, sometimes a very good band does not draw 
so well: you have found that? 


A. In certain spots, yes, that can happen. 
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Q. Sometimes there is other competition that will 
knock [225] it down? Ne GS, SY, 

Q. And sometimes weather makes a difference? 

A. The weather is a big element. 

QO. And sometimes another attraction will affect it; is 
that right? ie VOSS 

©. And sometimes you will have here on a Saturday 
a big football game where you get 100,000 going out to 
the Coliseum, and that night you may have a good night 
or a bad night at a ballroom? 

A. That is generally a good night. 

Q. Everybody is out on the loose that night? 

A. “Yes: 

Q. But if the football game is up at Berkely or 
Stanford, and it is a big game where U. S. C. goes up 
tere, theveonthary is true: A. Not necessarily. 

QO. It cuts it down, does it not? 

A. Not necessarily. 

Q. You don’t think fifty or sixty thousand young 
people leaving here makes a difference in the attendance 
at local ballrooms? 

A. I didn’t know fifty or sixty thousand would leave 
the city. There are other schools here. There is U. C. 
Ewe 226) 

O> there is a dispute out at U. S. C. about that. Is 
that not true? 

Pa vell) lt dont belong to either one, so | ampnentral 
on that subject. 


Mr. Doherty: That is all. 


260 Larry Finley and Miriam Filey vs. 


(Testimony of Ralph Wonders) 
Re-Direct Examination 
By Mr. Christensen: 

Q. Now, there is a Casa Loma orchestra, isn’t there? 

A. Glen Gray and his Casa Loma orchestra, yes. 

©. Isn’t it booked as the Casa Loma orchestra? 

A. It was originally booked as the Casa Loma or- 
chestra, but for the past eight years it has been called 
Glen Gray and his Casa Loma orchestra. 

Q. That is even a corporation, isn’t it? A. Ne. 

©. Was it? A. I think it was at one time. 

Mr. Christensen: All right. Thank you. 

(Witness excused. ) 

Mr. Christensen: Mr. Dave Dexter, please. 


DAVE DEER 


called as a witness by and on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


The Clerk: Will you state your name, please? [227] 
The Witness: Dave Dexter, Jr. 
By Mr. Christensen: 

Q. Mr. Dexter, I hope you will keep your voice up, 
and maybe by example I will do so, too. I will try to 
make it the other way around. What is your business, 
occupation or profession, sir? 

A. Oh, at the present time I am an editor of a music 
magazine. 

Q. And the name of the magazine, sir? 

A. It is called “Hollywood Note.” It is hot out on 
the stands yet. 
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©. Prior to becoming an editor of that, what was your 
business or occupation? 

A. Well, it has been in various capacities connected 
with music, for about— 

Q. Well, you tell us your background in music? 

A. Well, it runs about fifteen years, I suspect, as a 
saxaphone player, and editor of various trade magazines. 

Q. Will you name some of them? Just the trade mag- 
azines I am talking about. 

A. Well, I edited “Down Beat” in both Chicago and 
New York for four years. 

Q. Tell me what is “Down Beat,” in addition to a 
trade magazine? There may be some of these ladies and 
gentlemen that are just as dumb as I am. [228] 

A. “Down Beat” is a twice-monthly news magazine, 
devoted to music and musicians, and it is confined to the 
popular music field. It does not go into the classical scope 
of music at all. It is strictly dance bands, dance band 
musicians, singers, and the like. It is read throughout 
the world, as‘a matter of fact. 


Q. How long were you editor of ‘Down Beat’? 

A. Iwas one of the editors of ‘Down Beat” for about 
four years. 

Ome “idipiior to that, sir? 

A. Before that newspaper reporter, writing music 
news, night clubs, and I have served as manager of Sonny 
Dunham’s orchestra. I have written radio shows for 
Jimmy Dorsey’s orchestra on a coast-to-coast radio hook- 
up sponsored by the United States Navy, and I have also 
acted as one of the editors of a magazine known as “Music 
and Rhythm” jn New York. 
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Q. Tell us about that. 


A. That was a similar magazine to “Down Beat.” 


©. Were you at any time connected with any records 
or record-making company? 

A. Yes, from 1942 up until last August I was here 
in Hollywood with Capital Records, a regular phonograph 
manufacturing company. 


QO. Have you been connected, then, with the band and 
entertainment business for how long, sir? [229] 

A. Well, I should say from about 1930 up to the 
present. 


©. That is your whole work, is it? 
A. Yes, that is my entire activity, you might say. 


Q. Do you know whether there is such a thing as a 
name band? Does that mean anything to you? 


A. Yes, there very definitely is such a thing as a name 
band. 


Q. Will you tell us what it is? 


A. But it is very hard to define, because it is hard 
to draw the line. 


Q. Jn your own way, in your own words, tell us what 
leet. . 

A. A name band, I think, as based—the definition of 
a name band is based especially on its drawing power at 
the box office. That is what it is based on essentially, be- 
cause unless a band can attract more customers, more 
money at the box office than just any other band, well, it 
doesn’t step out, and cannot demand and receive more 
money for its services. 
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Q. What is it, if you know, that makes up a name 
band? What is it that goes to make a name band? 

A. Well, I think there are many, many factors that 
make a name band. 

Q. Tell me. 

A. Well, there is almost an infinite number of factors. 
There are hundreds of them. [230] 

Q. The major factors, will you tell us? 

A. Well, No. 1 would be the leader himself. He must 
have a certain outstanding talent. He not only must have 
talent, but he must be—he must have a personality that 
endears him to other people. He gets along with people, 
and he can go out and hire the best musicians, and they 
are happy to work for him. He must have very shrewd 
management. He must also have very wise publicity and 
exploitation in order to make his name better known 
throughout the nation. 

There are many, many factors that go into making a 
name band. Probably the most important at this date, 
1946, is his activities in phonograph records. That wasn’t 
true too many years ago, but today the record situation 
is such, the records are so popular with the masses of 
American people, and so many are sold that a band’s best 
bet to become a big name band and command the absolute 
top money in theatres and ballrooms is through the me- 
dium of making records. Radio broadcasts also enter 
MEO) The 

Q. Now, what do bands do in order to get this sort 
of publicity, records, and—well, let’s confine it now to 
radio. 

A. Well, there are so many different angles to it. You 
mean how does the band get on the radio? 
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QO. Yes. Well, now. let us put it this way: would 
a band try to select places where it could get on the 
radio? [231] 

A. OF course, the band accepts its engagements 
throvgh an agency, as we heard earlier today. The agency 
attempts. in selling the band to a ballroom or a night club 
man, to sell it to a ballroom or night club man who has 
the facilities of a coast-to-coast radio wire in his establish- 
ment. 

Q. Is it true that they would even work for less to be 
on the air there? 

A. I think it has been true in the past. 

OQ. Would it be true, then, that a name band would be 
one which a person on the street would recognize on hear- 
ing the name? 

A. No. I wouldn’t say that, because it depends upon 
the person on the street. The person on the street may 
have no interest whatsoever in music. 

QO. Let us say a person that has some interest in music, 
then. A. Well. I don’t like— 

QO. Weil. jiet’s put it in another way: Would it be 
some such comparable situation as a movie star? 

A. Exactly. 

QO. You say exactly? 

A. Exactly. yes. The top band leaders draw just as 
much ian mail. and they are idolized just as much by the 
young people as the top motion picture stars and. of 
course, their incomes are comparable to the top motion 
picture stars’ [232] incomes, too. 

Mr. Christensen: Thank you. You may cross-examine. 

The Court: Would it be comparable, say. to a baseball 
plaver such as Babe Ruth: 
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The Witness: I think in many ways they are similar. 

The Court: Or a vaudeville actor or actress on one 
ot the old circuits? 

The Witness: Yes. Probably back in the old days 
they were probably idolized as the band leaders are today. 

The Court: Cross-examine. 

Cross-Examination 

By Mr. Doherty: 

QO. Mr. Dexter, were you in the court room when 
Mr. Larry Shea testified? 

A. I was tor a tew minutes while he testified? 

©. Were you here when he testined what name bands 
were, gave his definition of a name band? 

A. Yes. I think so. 

Q. And were you here when Mr. Ralph Wonders 
testified what a name band was? 

A. Yes, I heard Mr. Wonders’ testimony. 

QO. And were you here when Mr. Zucca testified as 
to what name bands were? 

A. No, I wasn't here then. 

OQ. Have you ever round any two people who could 
just [233] agree on what a name band is? 

A. Yes. it you name a band. 

Q. It vou name a band? A. They will agree. 

QO. But when vou get down to naming the elements 
that would make a name band. have vou ever found two 
people that agree with vou or with some one else's defini- 
tion of what a name band 1s? 

A. J have never made an attempt to And out. 


266 Larry Finley and Miriam Finley vs. 


(Testimony of Dave Dexter, Jr.) 


Q. Now, some band leaders, of course, don’t know 
anything about music, is that right,—are not musicians? 

A. Well, I wouldn’t subscribe to that, no. 

Q. Do you know a band leader named Guy Lombardo? 

A. I know of Mr. Lombardo, yes. 

Q. He is a name band, isn’t he? As Nee 

Q. Do you know whether or not he is a musician, 
knows anything about music,—has a professional knowl- 
edge of music, I mean? 

A. He attempts to play the violin, or did for many 
years. 

©. He did what? 


A. He attempts to play the violin, or did for many 
years. 

Q. He attempted to play it. Do you know whether 
or [234] not George Olsen is a professional musician, has 
a professional knowledge of music? 

A. I know very little about Mr. Olsen. He is not 
recognized as a great musician. 

Q. What about Jan Garber? He is recognized, isn’t 
er 

A. In some circles, I suspect. Mr. Garber is also 
known as‘a violinist. 

QM. Is he known as a professional musician or as 
having a professional knowledge of music? 

A. I would say at one time he was known as a musi- 
cian. Not today. 

Q. Now, were you active in music circles in high 
school? 

A. About like any high school youngster, I imagine. 
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QO. How? 
A. Just about like any high school youngster, I should 


Q. When did you graduate from high school? 

Ae neers I think it was. 

©, lnesie A. Yes. 

Q. And were you seventeen years of age at that time? 
A. Well, I will have to figure it up. 

Q. Tell us when you were born. [235] 

ey NS, 

QO. 1915? A. Right. 

Q. Then you were sixteen years of age? 

A. Yes, sir. 


Q. And during the last years, from the time you were 
sixteen years of age up to the present time you have de- 
voted your life to a musical career, that is, as a profes- 
sional editor, and so forth? A. I should say, yes. 

Q. And did you go any further than high school? 

A. Yes. That is why I hesitated a minute ago. I went 
to the University in order to further my studies, but 
during all the time I was in the University I concentrated 
on music and writing. I make no claim to being a musi- 
cian, please understand. I am an editor. 

Q. That is, you never studied music? 

A. Yes, I have studied music. 

Q. But you don’t make any claim to being a profes- 
sional musician? 

A. No. J mean, my livelihood is writing and editing, 
not playing an instrument. 

Q. You were speaking about these coast-to-coast broad- 
casts as one of the important factors in defining a name 
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band. Isn’t it very important to know what hours the 
broadcasts take |236] place? 

A. Well, for whom, the average listener? 

©. For the musician. Does it make any difference 
what hour of the night he broadcasts, as to whether or 
not the coast-to-coast broadcast amounts to anything? 

A. Certainly. It varies according to whatever portion 
of the country he is in. 

©. In other words, there are a number of places in 
Southern California that broadcast coast-to-coast dance 
bands after 11:00 o’clock at night? 

A. They broadcast, but most of the wires don’t go 
coast-to-coast, because most of the stations in the East 
are closed. 

©. Some are open all night? 

A. But very few will carry a sustained program that 
late at night, at 1:00 o’clock in the morning. 

©. But if you broadcast in Los Angeles at 11:00 
o’clock, it is 2:00 o’clock in the morning in New York,— 
right? A. Right. 

©. So a coast-to-coast broadcast doesn’t mean much 
unless you know the hour the broadcast takes place; isn’t 
that true? 

A. No. I really don’t understand your question, Mr. 
Doherty. 

©. Well, Mr. Dexter, you stated that one of the ele- 
ments of a person becoming a name band, or an organ- 
ization becoming [237] a name band, was radio broad- 
casts coast-to-coast. my Yes, sit. 
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©. Isn’t it an important factor to know the hours that 
the coast-to-coast broadcast takes place, in order to deter- 
mine whether or not— 

A. Yes, but those broadcasts can take place at any 
time from 12:00 o’clock noon until 12:00 o’clock mid- 
night. You have a 12-hour span there. For instance, | 
like to know what hour Bob Hope is on on Tuesday 
nights, so that I won’t miss his program. In other words, 
I don’t quite understand. All broadcasts don’t have to 
emanate from Hollywood at 11:00 o’clock at night. They 
can emanate at 5:00 or 6:00 o’clock in the afternoon just 
as easily as at midnight. 

Q. Iam not asking you that. J am asking you whether 
or not the hour of the broadcast is not also an element? 


A. Yes, it is an element. 


Q. Now, we will take the matter of recordings. You 
say that is very important. Sometimes a band leader over- 
night becomes popular because he makes a recording that 
catches; isn't that right? ee hight, 

Q. And then if that is the last one he makes, he fades 
about as quickly as he was made, doesn’t he? 

A. Yes, if he doesn’t make any more, his position is 
in jeopardy. [238] 

Q. In other words, he has to make more than one hit, 
he must keep on producing at reasonable periods addi- 


tional records; is that right? 
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A. Yes, but there have been exceptions to it. 

Q. There may be exceptions, but the general rule is 
that one record standing alone will not necessarily sustain 
a band leader over an indefinite period? A. “tiie: 

Q. And he must keep on producing? A. “ine 

Q. Now, the drawing power at the box office. You 
never check that, do you? You don’t know how much 
these band leaders draw at any specific place, do you? 

A. J have a pretty good idea, yes. 

©. Have you ever checked the matter personally? 

A. In the past I have had occasion to, yes, when I was 
reporting certain news stories that dealt with the box office 


draw of attractions. 


Q. Well, haven’t you found instances where band lead- 
ers are pretty well known in one locality, and they go into 


another locality and are complete flops? 


A. That has happened, yes. Again, it depends on his 
records. his air time, his management, the weather. Many, 


many factors determine it. 


©. As you said, there may be a hundred different 
factors [239] involved? ics 


Mr. Doherty: That is all. 
Mr. Christensen: That is all. Thank you very much. 
(Witness excused. ) 


Miss Katleman, please. 
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called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 
Direct Examination 

The Clerk: Will you state your name, please? 

The Witness: Isabel Katleman, K-a-t-l-e-m-a-n. 

The Court: And is it Miss or Mrs.? 

The Witness: Mrs. 
By Mr. Christensen: 

©. Your business, profession or occupation 1s what? 

A. lama secretary at Frederick Brothers Agency. 

Q. And Frederick Brothers Agency is what? 


A. It is an artists’ agency similar to those which have 
been under discussion during this trial. 


Q. Such as Music Corporation of America,— 

A. Yes, sir. 

Q. —and General Amusement Corporation? 

Pes: 

Q. In your capacity as secretary, will you tell me your 


[240] specific duties there? 

A. Well, I am secretary to two men, Mr. Billy Mc- 
Donald of the orchestra department, and Mr. Tom Ket- 
tering of the acts department. In that capacity I take 
care of their telephone calls, and correspondence, and just 
general office routine. 

Q. Well, do you also do some booking? 

A. Not with this office, no. I have been there a very 
short time. 

QO. How long have you been there? 

A. Since the first of November, of 1945, 
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©. Prior to that time where were you employed? 

A. With the William Morris Agency in Beverly Hills. 

©. Now, the William Morris Agency is another 
agency similar to those under discussion; is that right? 

Evy CS. 

©. Asa matter of fact, that about exhausts them, does 
it not, the William Morris Agency, the Fredericks Broth- 
ers Agency, the General Amusement Corporation and the 
Music Corporation of America? 

Ho Well, those are the only large ones. | icremare 
numerous small, ilndependent agencies. 

Q. At the William Morris Agency, what were your 
duties there? 

A. Well, I was fundamentally the same, except I had 
a [241] little more responsibility, having been there a 
longer period of time in the orchestra department. 

QO. Will you explain your duties? Just explain what 
your duties were while you were at the William Morris 
Agency? 

A. Well, I was secretary to three different men during 
their period of tenure there, the last being Charles Wick, 
who now holds the position as head of the band depart- 
ment, and I did practically the same thing, office routine 
pertaining to orchestras. 

Q. While there did you book any bands? 

A. Yes, I did. 

Q. Frequently? 

A. Well, it depended. Jack Flynn, who had the posi- 
tion before Mr. Wick, was out of the city a great deal, 
during which time T would handle his affairs, and I also 
assisted Mr. Wick, because he was unfamiliar with the 
territory when he took over the job. 
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©. So that you would carry on the activities during 
Mr. Flynn’s absence— A. Yes. 

Q. —and book bands; is that right? Ewen es: 

Q. Will you tell me how those bookings were handled? 

A. You mean the general procedure in booking an 
orchestra? [242] 

Q. That is right. Just briefly tell us how. 

Are you interested in one-nighters or locations? They 
vary somewhat. 

Q. Tell me about those. 

A. In one-nighters, when you know a band is coming 
into the territory, you send out a series of form letters 
to ascertain the interest of the various promoters in your 
territory. You then get that particular interest and send 
out telegrams with definite dates, and follow through with 
a telephone call to the promoter, as a general rule, and 
if a booking is consummated, telegrams are sent by the 
promoter and by the booking agency, and the contracts 
are issued and signed. 

Q. Do all those letters and telephone calls go only to 
places here in California? 

A. No, they cover our entire territory; about seven 
western states, I believe, roughly. 

Q. Before working for the William Morris Agency, 
by whom were you employed? 

A. Music Corporation of America, in Beverly Hills 
and San Francisco. 

Q. That is the defendant in this action, the Music 
Corporation of America? iia Ves, 

QO. What was your position with the Music Corpora- 
tion of America? [243] 

A. I was secretary to Ames Bishop. 
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Q. Now, will you fix the time during which you were 
so employed? 

A. From July, 1941 until January, 1943. 

©. During the time that you were there, did you 
have any conversation with Mr. Bishop concerning a 
contract with Wayne Daillard? A. Well idee 

©. Tell me what that was. 

A. Oh, possibly three or four months after I had 
commenced working there and was learning the music 
business we discussed the fact that M. C. A. was book- 
ing the Pacific Square Ballroom. 

By “we” you mean you and Mr. Bishop? 

Mr. Bishop and I were. 

That is one of the defendants here? 

Yes: 

Tell me what was said. 

Something to the effect that there was an exclu- 
sive booking arrangement with Pacific Square, and I 


PIO FO SO 


had been reading the by-laws of the American Federa- 
tion of Musicians to familiarize myself with the business. 
I knew nothing about it, and IT had recalled a phrase 
stipulating that no agent could book exclusively. And 
he said or intimated— 

©. Who said? [244] 

A. Mr. Bishop intimated there were— 

Mr. Doherty: Just a minute. 
By Mr. Christensen: 

Q. Instead of intimated, what did he say or do? 

A. 1 am sorry. He sort of smiled and said, “Well, 
there are ways of getting around that’ to be exact. 
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©. That is the Wayne Daillard contract with Music 
Corporation of America that he was discussing? 

We NEES 

©. You know Mr. Finley, don’t you? Ee edo. 

©. How long have you known him? 

A. I have known him personally a little over a year. 
I have known him by reputation for about five years. 

©. Have you been down to the Mission Beach Ball- 
room? 

A. Yes, I was there the week-end when they opened 
last February. 

©. You also have been down to the Trianon Ball- 
room, I believe? pee Y eS mleliave seenmit. 

Q. While you were at the William Morris Agency, 
did you have occasion to write a letter for Mr. Finley? 

A res. Nabe 

Oeeeiitcieewas to the City Council of the City of 
San Diego, was it? 

A. No, it was a letter to Mr. Finley. [245] 

©. Concerning the booking; is that right? 

A. Concerning orchestras which we had available. 

©. And what was the letter? 

A. You mean, what it contained, or the circum- 
stances under which it was written? 

©. Well, both. Tell us. 

A. Well, Mr. Finley called the office, and spoke with 
me, said that he was attempting to get the lease for 
the Mission Beach Ballroom, and to do so he would 
have to prove he was able to get attractions. He wanted 
to know if we would furnish him with a letter giving 
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a list of our orchestras so that he could submit it to the 
City Council, to enable him to get the lease. 

Q. You did that? 

A. Yes, | did. i wrote the letter, signing Wack 
Flynn’s name, and when he came in he approved the 
letter and signed it himself. 

©. After you had written and sent or given this 
letter to Mr. Finley, did you then hear from the defend- 
ants, or any of them? 

A. Yes, sometime afterwards they called Mr. Flynn. 
Who called? A. Mr. Bishop. 

You know Mr. Bishop’s voice, of course? 

Yes, over a period of almost five years. 

And did you hear the conversation? 

Yes. I listened in on all of Mr. Flynn’s telephone 
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calls because he was away from the office a great deal, 
and I had to familiarize myself with what was going 
on, and he told us at that time that— 

Q. Who? 

A. Mr. Bishop. I am sorry. He informed us that 
Mr. Finley had not obtained the lease for Mission 
Beach, and would we please write a letter to Mr. Dail- 
lard retracting our original letter to Mr. Finley, saying 
we would continue to do business with Pacific Square 
through Mr. Bishop, and Mr. Flynn refused to do this? 

OQ. What did he say? . 

A. He said, “I intend to do business with whomever 
TJ can in San Diego. We don’t like the situation which 
has existed there of splitting commissions,’ and he 
refused to write the letter. That was all. 
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©. Now, while you were with Music Corporation of 
America, will you tell us if the system of booking bands 
was the same as you have already described? 


A. You mean the letters and telegrams, and so forth? 


©. Yes. 

A. Yes, all the offices follow the same procedure, 
to a great extent. M. C. A. does it on a greater scale 
because they have more attractions, but it is primarily 
and fundamentally [247] identical everywhere. 


Q. Tell me about a contract. For example, let’s 
start off with, say, there is a band in the East that is 
coming out west. Where does the territory of the 
Beverly Hills office begin? A. Oh, about— 


The Court: Of which organization? 
Mr. Christensen: The Music Corporation of America. 


The Witness: Oh, for them, I believe that they 
cover Denver west. 

Q. By Mr. Christensen: I beg your pardon? 

A. Denver west. 

QO. Now, then, let’s take a band that is, let us say, 
arbitrarily and for the purpose of illustration, assume 
the band is in Chicago and coming west, and let us 
say going northwest. Now, tell us just how that is 
handled. 

A. Oh, you would telephone or wire your one-night 
booker in Denver and set up a day there, or a week if 
the place is large enough and can afford the band, and 
then take it up into Salt Lake, Butte, Seattle, into Canada, 
if necessary, and on down the Coast. 
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Q. How do you go about making these agreements? 
Is it all by telephone? 

A. A great deal of it is. Your telephonic confirma- 
tion is not binding, so it must be by wire. [248] 

Q. So you send them a telegram; is that right? 

Boe Yes. 

QO. At M. C. A. they also have a teletype? 

A. They did not at that time. They may now. I 
don’t know. 

A. And how are the contracts gotten to the orches- 
tra and to the ballroom operator, and how is that 
handled? A. By mail. 

©. How about remittances? Do they come in by 
mail, or what? 

A. By mail generally, or if the time is short and 
they want a deposit, it may be telegraphed, although 
that is not very usual. 

©. You were engaged in this business while Mr. 
Daillard had the Pacific Square Ballroom, were you 
not? A GS, 

Q. And did the William Morris Agency book some 
bands in there? A. Yes; yes. 

Q. What was done in order to do that? 

A. Mr. Flynn or Mr. Wick, as the case may be, 
would call Mr. Bishop and say, “I have, oh, Henry Busse 
or Vauhn Monroe available on the 8th of January. Is 
there a spot down in San Diego?” 

And Mr. Bishop would say, “I will pencil it in, and 
let [249] you know.” Then they would talk money, 
and the greater part of the time it was confirmed. How- 
ever, commissions had to be split, and our own contracts 
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were issued and sent over to Mr. Bishop, who sent them 
to Mr. Daillard. Mr. Daillard sent them back to Mr. 
Bishop, and he sent them to us. [250] 

Q. So that, in order to book a band into any place 
that was run by Daillard, it was necessary to go through 
Bishop, is that right? A. Yes. 

Mr. Doherty: Just a minute now. That calls for the 
conclusion of the witness and argumentative and hearsay. 

The Court: Yes, that is a leading question. Don’t 
lead your witness. 

Mr. Christensen: Well, let me reframe it. 

Q. In order to book one of William Morris Bros.’ 
bands into either the Pacific Square ballroom or—let’s 
limit it to that—what was necessary to be done? 

A. To consummate the booking through Mr. Bishop. 

Q. And did you say something about splitting com- 
missions, too? A. Yes. 

Mr. Christensen: All right; thank you. You may 
examine, Mr. Doherty. 

Cross-Examination 
By Mr. Doherty: 

Q. When did you go to work for Music Corporation 

of America, in 1941? A. Yes. 


And then you went to the William Morris Agency? 


Q. You worked for them about 18 months? 
A. Approximately. [251] 

©. And you are Mr. Bishop’s secretary? 
A. I was. 

Q. You were? A. Yes. 

Q. 

A. 


There was about a six months’ hiatus there. 
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Q. Pardon me? 

A. There was about a six months’ hiatus there. I 
was in San Francisco and I returned to Los Angeles in 
June of 1943, at which time I went to William Morris’. 

©. You are an experienced booker of bands, aren’t 
you? 

A. Yes. I know the agency band booking business 
thoroughly. 

QM. Yes. And, of course, you know what name bands 
are? A. Yes; I do. 

Mr. Doherty: I show you, counsel, a photostat copy 
of a letter, a photostat of an original which is part of 
a deposition. 

Mr. Christensen: I have seen it, Mr. Doherty. Thank 
you for having shown it to me. 

Mr. Doherty: May that be stipulated that is a photo- 
stat of the original? 

Mr. Christensen: Oh, yes; certainly. 

Q. By Mr. Doherty: I will show you, young lady, 
a letter dated September 13, 1944, addressed to Mr. 
Larry Finley [252] at San Diego, signed by Jaek 
Flynn.” It is on the stationery of the William Morris 
Agency. Is that the letter that you wrote? 

A. Yes. It has my initials on it. 

©. And this is the letter that Mr. Jack Flynn signed 
after you had prepared it for him? 

A. Yes. He came into the office; I told him of the 
phone call, showed him the letter and he signed it. 

Q. In that letter, the list of bands, name bands of 
William Morris Agency, the William Morris Agency had 
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more bands than that, of course, under contract, didn’t 
they? 

Mr. Christensen: Just a moment, please. 

A. Many more. 

Mr. Christensen: To which we object as assuming 
a fact not in evidence. The letter says: 

“A partial list of our attractions,” not of bands. 

Mr. Doherty: Well, I will introduce the letter, first, 
and I can examine the witness on it more intelligently 
Any objection to introducing this as Exhibit C? 

Mr. Christensen: No, Mr. Doherty; I have none. 

The Court: So ordered. 


(The letter referred to was marked as Defendants’ 
Exhibit C, and was received in evidence. ) 


Mr. Doherty: May I read it to the jury, your 
Honor? [253] 


This is a letter on the letterhead of the William 
Morris Agency, 202 N. Canon Drive, Beverly Hills, 
California, dated September 13, 1944. 


“Mr. Larry Finley 

“718 Bank of America Building 
“San Diego, California 

“Dear Mr. Finley: 

“Pursuant to our telephone conversation of today, if 
you complete your plans to take over the Mission Beach 
Ballroom in San Diego, we should be happy to arrange 
our various name bands for appearances with you when 
they are available in this territory. 
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“A partial list of our attractions include: 


“Georgie Auld Neil Bondshu Henry Busse 
“Count Basie Del Courtney Al Donahue 
ED Artesa Billy Eckstine Karl Hines 
“Duke Ellington Enric Madriguera Hal McIntyre 
“Vaughn Monroe Ozzie Nelson Boyd Raeburn 
[CarleRavazza Arties sian Freddie Slack 


“Paul Whiteman 


“T’d appreciate your calling me when you are in Los 
Angeles so we can discuss your policy further and at 
that time I can possibly give you tentative dates when 
the above orchestras will be available. 


“Cordially, 


“(Signed) Jack Flynn 
“William Morris Agency, Inc.” [254] 


QO. Now, young lady, look that list over and tell me 
the names on there that are so-called attractions and 
not bands. A. Those are all orchestras. 

Q. Those are all orchestras? A. That is right. 

©. But the William Morris Agency has more than 
that under contract, has it not? 

A. Yes; many more. 

Q. Many more? A “Yiest 

Q: But this was all that was available, coming on 
the Coast about that time, is that it? 

A. No. Those were the name bands on the avail- 
able list of attractions. 

Q. That were coming out here? 

A. Not necessarily, no. It was the complete list 
of name bands. 
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Q. This is not a complete list? 

A. This is not a complete list of orchestras whom 
they have under authorization; no. 

©. Were you in the room here, in the courtroom, 
when a couple of gentlemen testified, Mr. Larry Shea 
and Mr. Ralph Wonders, about what were and what 
were not name bands? A, Vitwas. 11255] 

Q. What? A. Yes. 

©. You are an expert on that, aren’t you? 

A. I do not believe I rank with them, but I have 
my own ideas on name bands, and they are conclusively 
the same as everyone else has said. 

Q. Young lady, you think, don’t you, in the same 
places? 

A. No. Any name band is that which is known 


nationally. 
QO. You heard them say that Boyd Raeburn was 
not a name band, didn’t you? A. I did. 


©. And you find on this list that you represent 
Boyd Raeburn was a name band? 

A. Boyd Raeburn, Mr. Doherty, was William Mor- 
ris attraction and we had to call him a name band. 

Q. You would not deliberately misrepresent anything 
to Mr. Finley, would you? 

A. Well, we still have hopes that he may be. He is 
a name band—I would like to amend that—to a certain 
group of young people who like him tremendously; but 
he has yet to attain nation-wide recognition. 
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Q. Then, you have another qualification on name 
bands; you have a name band for the young folks, some 
for the middle-aged, and some for the old, do you? 

A. No. No, I was just amending that in the case 
of [256] Mr. Raeburn. 

©. How many conversations a day would Mr. Bishop 
have on the—or, rather, Mr. Flynn have on the telephone? 

A. Oh, that is very hard to say; possibly 25, 30, 35. 

Q. And you listened in to all the conversations? 

A. I did unless they were personal. 

Q. Every conversation that he had you would listen 
in on? A. Yes. 

Unless they were personal? A. That’s right. 
Was he in a different room from you? 

No; we shared an office. 

The same office? ey, WEES, Se 


How far was he seated from your 

About the same distance as you and I. 

And that is about a distance of 10 to 15 feet? 
Approximately. 


OFOFrOO Povo 


How could you tell the conversation was going 
to be personal so that you might not listen in? 

A. Well, all calls came through me. I answered the 
telephone, and if it was a personal call I would not 
listen. I knew who was calling, who was a_ personal 
friend and who was a business acquaintance. [257] 

Q. And you listened in on this conversation of Mr. 
Bishop from San Diego to Mr. Flynn? 

A. Mr. Bishop was calling from Beverly Hills, from 
his office. 
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©. Calling from Beverly Hills? we cs. 


©. You were also in Beverly Hills, were you not? 

Poe es. 

©. Did you make any note of that conversation at 
the time? 

A. No; I never made notes of conversations. I 
listened so that I would be apprised of what had happened. 


©. You had conversations, then, of 20 or 25 a day 
that you would listen in, which would be an average 
of, say, 100 a week, and you now remember that back 
in 1941 a certain conversation took place and in 1944 
another conversation took place? 

A. Those were peculiar incidents which caused me 
to remember them. 

©. Just a peculiar incident. How did you come to 
relate the substance of this conversation to Mr. Finley? 

A. I don’t understand. 

©. This conversation now you are testifying about 
that Mr. Ames Bishop had on the telephone with Mr. 
Flynn, how did you come to relate that conversation to 
Mr. Finley? [258] 

A. Oh, I called Mr. Finley and I said I was sorry 
to hear he had not gotten the lease. And then Mr. 
Flynn got on the telephone and said—he also repeated 
that he was sorry, because we were both very fond of 
Mr. Finley—pardon me—and we were hoping that he 
would be successful. He seemed to want to go into busi- 
ness in San Diego on a larger scale, and he seemed to 
be exceedingly surprised, and said, “No, the trial doesn’t 
come up until next week, or the hearing, whatever it was.” 
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Q. Didn’t Mr. Bishop say to you on the telephone 
that he wanted Mr. Flynn to write a letter to San Diego 
in behalf of Mr. Daillard so Mr. Daillard would get 
the lease? A. He did. 


QO. Well, you knew from that conversation that the 
lease had not been awarded? eX, INS 

Q. That Mr. Daillard was trying to get it? 

A. JI am sorry, Mr. Doherty. Mr. Bishop led us to 
believe that the hearing had been held a week previous 
to what we had expected, and that Mr. Finley had been 
refused the lease and Mr. Daillard had it, and therefore 
we should endeavor to get back into Mr. Daillard’s 
good graces. 

Q. Well, the letter was to be written to the City 
Council, wasn’t it? 

A. No; there was never a letter written to the 
City [259] Council. 

Q. No. But Mr. Bishop asked a letter be written 
to the City Council on behalf of Mr. Daillard? 

A. I don’t recall it as such. He wanted the letter 
written to Mr. Daillard. That was my impression. 

QM. You mean commending Mr. Daillard as a desirable 
lessee for the Mission Beach? 

A. No; more retracting a letter which had been 
written, with the thought shown that we shall give you 
our business in the future, as we have done in the past. 

Q. You have no very definite recollection of it, have 
you? 

A. Not too definite; merly the sum and substance of 
the conversation. I couldn’t repeat it word for word. 


Music Corporation of America, etc., et al. 287 


(Testimony of Isabel Katleman) 


Q. And Mr. Finley has helped to refresh your recol- 
lection; he told you what he remembered you saying? 

A. No; he has not. 

©. You have not talked with Mr. Finley in the last 
two or three weeks? A. I have seen him, yes. 

©. You have not talked to him about the testimony 
you were to give here? A. No; I have not. 

Q. You have not talked with his attorneys? 

A. No. [260] 

©. You mean you have not talked with any of the 
attorneys for Mr. Finley before coming to this court- 
room during the past two or three weeks? 

A. I have spoken with them. I passed the time of 
day with them; yes. 

©. And they did not know what you were going to 
testify to until you came here on the stand? 

A. They did not, to my knowledge. 

QO. Isn’t it a fact that you gave a statement and it 
was taken down in shorthand, which counsel read from 
right here in your presence? 

Mr. Christensen: Do you want to see it, Mr. Doherty? 
It is some hieroglyphics that I made here, if you really 
want to see it. 

Mr. Doherty: JI don’t want to see it. 

Mr. Christensen: Why don’t you, instead of asking 
her? 

The Court: Never mind, now. I don’t want that 
between two counsel. 

The Witness: I don’t know what you mean about the 
stenographic report. 
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Q. By Mr. Doherty: Who did you talk to about 
what you were going to testify to here today, before 
you came to this courtroom? ie Notone 

©. No one? [261] PNG: 

Q. And the questions that this fine gentleman, Mr. 
Christensen, asked of you were without going over the 
matter with you as to what the answers were going 
to be? 


A. Mr. Christensen and I have not discussed anything 
that we have talked about here on the stand. 


Or Mr. Finley? Be INKey 

Or any other attorney representing Mr. Finley? 
No, sir. 

Or any other person representing Mr. Finley? 
No, sir. 

You have had no such talk with anybody? 


PO PrO POO 


T have not. 

Mr. Doherty: That is all. I might submit another 
piece of evidence here, your Honor, and clean up some 
of this evidence here. 

Mr. Christensen: I have not seen this. Will you give 
me just a’ minute, please? 

Mr. Doherty: That is Fredericks Bros. 

Mr. Christensen: If she knows anything about it, I 
have no objection. 

©. By Mr. Doherty: I will show you a letter on 
Frederick Bros. Agency stationery, dated September 14, 
1944, and ask you if you recognize that signature? [262] 

A. That is Billy McDonald’s signature; yes. 
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©. Yes. And did you ever see that letter? 

A. No. I was not working for that office at that 
time and I have not gone through their files; so I am 
not familiar with that. 


Dr. Doherty: May it be stipulated that this is the 
letter Frederick Bros. Agency wrote Mr. Finley in Sep- 
tember, 1944? 


Mr. Christensen: Will you hold it until tomorrow 
morning? We are about to adjourn. I did not read it 
very carefully. Will you do that for me, please? You 
might mark it for identification. 


Mr. Doherty: Mark it Defendants’ Exhibit D for 
identification. 


(The letter referred to was marked as Defendants’ 
Exhibit D, for identification. ) 


Do you wish to adjourn now, your Honor. 

The Court: Yes; I think so. 

Mr. Doherty: Will you have the witness return, 
then, tomorrow morning? 

The Court: Return in the morning. 

The Witness: Yes, sir. 

The Court: Ladies and gentlemen, we will take a 
recess until ten o’clock tomorrow morning. Remember 
the admonition and keep its terms inviolate. Be here 
at ten o’clock in the [263] morning. 


(Whereupon, an adjournment was had until 10:00 
o’clock a. m., Thursday, January 31, 1946.) [264] 
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Los Angeles, California, Thursday, January 31, 1946. 
10 ASE 


The Court: All present. Proceed. 
Mr. Doherty: I think this young lady was on the 


stand. 


ISABEL Ae VE EPENAN, 


called as a witness by and on behalf of the plaintiff, 
having been previously duly sworn, resumed the stand 


and testified further as follows: 


Cross-Examination (Continued ) 

Mr. Doherty: If the court please, just as we recessed 
last night I had shown to counsel a document which we 
have had marked Defendants’ Exhibit D for identifica- 
tion. This morning I showed it to counsel. What is 
your pleasure about it? 

Mr. Christenson: I have no objection. 

Mr. Doherty: It may be introduced? 

Mr. Christensen: Yes. 


Mr. Doherty: May we introduce it, then, as De- 
fendants’ D? 


The Court: So ordered. 


(The document referred to was marked as Defendants’ 
Exhibit D, for identification. ) 


Mr. Doherty: May [ read it to the jury, your Honor? 
The Court: Yes. 


Music Corporation of America, ctc., et al. 2S) 


(Testimony of Isabel Katleman) 


Mr. Doherty: This is the letter I referred to yester- 
day, just as we adjourned. It is on the stationery of 
Frederick Bros. Agency, Hollywood, 8564 Sunset Boule- 
vard, dated [266] September 14, 1944. 


“Mr. Larry Finley 
#718 Bank of America Bldg. 
San Diego, California 


"Wear Wary: 


“As per our recent phone conversation wherein you 
stated that there was a possibility of your leasing the 
Mission Beach Ballroom, J am herewith listing some of 
our attractions that would be available for your use in 
the near future. I would like to say and remind you 
again that should this happen we can supply you some 
of the greatest name attractions in America today and 
naturally, we would like to do it on an exclusive basis 
-and by our having your place exclusively, you could be 
assured of nothing but the finest talent in the business. 

“The following is a list of the orchestras that would 
be available for your place: 

“Lawrence Welk and His Champagne Music; 

Ina Rae Hutton and Her Famous Orchestra: 

George Paxton, 23 piece band breaking records 
Roseland Ballroom, New York; 

Milt Britton, world’s greatest comedy and dance band; 

Ray Herbeck and His Columbia Recording Romance 
and Rhythm Orchestra; 

Ada Leonard and Her All American 18 Piece Great 
[267] Orchestra. 
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Tommy Reynolds, America’s Young “Swing King’; 


Anson Weeks, famous ‘Let’s Go Dancin’ With Anson’ 
Orchestra; 


Carlos Molina, just closed sensational 16 week engage- 
ment Palace Hotel San Francisco; 


Col. Manny Prager, ten years on Ben Bernie’s show; 

Don Reid Orchestra, now in 9th month at Trianon 
Ballroom, Chicago; 

Pinky Tomlin Orchestra; 

Phil Levant Orchestra; 

Billy Bishop, now Aragon Ballroom, Chicago. 

‘Also we have in colored bands: 

Fletcher Henderson’s World Famous Orchestra; 

Ernie Fields’ Okey Recording Orchestra; 

The 18 International Sweethearts of Rythm. 

“The foregoing is a partial list of some of our larger 


names and when the time comes, I can give you many 
more to choose from. 


“Also, I am listing a few of the names that will be 
available to you: 


“Willie Howard Rufe Davis 

Ella Mae More Belita 

Bonnie Baker The Condos Brothers 
Fifi D’Orsay Judy Starr 

Dorothy Donegan Ida James 


“Larry, I hope the above list which is only a par- 
tial [268] list of the artists we represent exclusively, 
will supply the information you need. You, of course, 
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realize we are one of the four largest agencies in the 
business today and the above is only a partial list of the 
attractions we can offer you when the time warrants. 
“T am looking forward to seeing you again in the 
very near future and I hope and know as always your 
business venture will be a great success. 
“Tf there is any added information you need as to our 
available talent, please do not hesitate to call upon me 


as it would be a pleasure to be of service to you. 


“Sincerely, Billy” 


and typed, “Billy McDonald, Frederick Bros. Agency, 


bed 


Inc. 


Postscript: “We also have innumerable screen stars 
under contract to us. I can supply this list at your 


request.” 


Initialed, “BM” in typewriting. 


By Mr. Doherty: 


©. Miss Katleman, yesterday, according to my recol- 
lection, you related a conversation that you overheard 
or had with Mr. Bishop while you were his secretary at 
M. C. A., respecting a contract that M. C. A. had with 
[item Oailandeat San Diego; 1s that correct? [209] 

I MESS: 

©. When did that conversation take place? 

A. JI believe it was sometime in the fall of 1941. 


September or October, along in there. I am not positive. 
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Q. Was it possibly as late as November or December, 
1941, or would you think it would’ be earlier than that? 
A. I don’t know, to be exact. I know it was in the 
fall, it was cold. It was a very cloudy day, I recall that. 

Q. You never gave it any thought? 

A. Not the date, no. The conversation remained in 
my mind, that was all. 

©. Did you make any note or memorandum of the 
conversation? A. No. 

Q. And at that time did you have before you the 
rules and regulations of the Musicians Union? 

A. Not before me. They were available in the office. 

Q. Quite a thick volume, are they not? °“ <A. Yes. 

©. Probably a hundred pages or more of reasonably 
fine print? 

A. I don’t know the number of pages, but it is a 
small booklet, and it is very fine print. 

Q. You had been studying that before? 

A. Thad looked at it, yes. [270] 

Q. You had not made any effort to study it? 

A. Not particularly. I wanted to know the type of 
business I was in because it was all foreign to me at 
the time, and I wanted to know more about the Musicians 
Union. 

©. Would you say the conversation took place in 
September, October, November or December, 1941? Now, 
give your best recollection. 

A. I couldn’t answer that, Mr. Doherty. I am sorry. 
IT know it was in one of those four months, I am reason- 
ably certain, but I couldn’t say definitely which of the 
four. 
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QO. 
A. 
O. 
A. 


It could have taken place in any of those months? 
Yes. 
How did the conversation happen to come up? 


I believe Mr. Bishop said something to the effect 


of having entered into a contract with Mr. Daillard, 
and he was quite pleased at the fact that he had this 


account, which was quite remunerative for the office. 


Oo rFO PO SO 


Mr. Bishop was a salesman for M. C. A.? 

Yes. 

And that was an account that he serviced? 
That’s right. 

You were at that time his confidential secretary? 
I was. 


And you were just having, you might say, a dis- 


cussion in a friendly way about business in the office? 


A. That’s right. [271] 

Q. And he said something about the contract? 

iN, MES, 

Q. You had not seen the contract? 

A. I might have seen it but I had never read it. 

Q. And in what form was the contract, do you re- 
member? A. It was a letter. 

Q. How is that? 

A. It was a letter, as I recall, a letter of agreement 


fomnin. WWailard., 


PO PO 


Have you seen a copy of that since? 
No; I have not. 

And who-was the letter from or to? 

It was to Mr. Daillard from Mr. Bishop. 
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Q. How is that? 

A. To Mr. Daillard from Mr. Bishop, I think. I 
am not certain. 

©. Did Mr. Bishop sign it alone or did someone else 
sign it? 

A. I don’t know. I did not type it, so I consequently 
had very little to do with it. 

©. That was not your department, was ‘it? 

A. No, evidently not. I don’t know who drew it up. 

Q. Last evening, I asked you among other things 
this question or series of questions. I am reading from 
page 260 of the transcript, Mr. Reporter, beginning at 
line 15; and I [272] am asking the questions and you 
are answering. 

“Q. And Mr. Finley has helped to refresh your recol- 
lection; he told you what he remembered you saying? 

“A. No; he has not. 

“OQ. You have not talked with Mr. Finley in the last 
two or three weeks? 

(74 have seen him, yes: 

“Q. You have not talked to him about the testimony 
you were to give here? 

“A. No; I have not. 

“©. You have not talked with his attorneys? 

“A INTO 
Page 261, beginning at line 1 

“Q. You mean you have not talked with any of the 
attorneys for Mr. Finley before coming to this court- 
room during the past two or three weeks? 

“A. I have spoken with them. I passed the time of 
day with them; yes. 
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“Q. And they did not know what you were going to 
testify to until you came here on the stand? 

“A. They did not, to my knowledge. 

“Q. Isn’t it a fact that you gave a statement and it 
was taken down in shorthand, which counsel read from 
right here in your presence?” 

Then a discussion between Mr. Christensen and me 
and [273] his Honor. 

“The Witness: I don’t know what you mean about 
the stenographic report. 

“Q. By Mr. Doherty: Who did you talk to about 
what you were going to testify to here today, before 
you came to this courtroom? 


“A. No one. 
“Ome Novone: 
“A. No. 


“Q. And the questions that this fine gentleman, Mr. 
Christensen, asked of you were without going over the 
matter with you as to what the answers were going to be? 

“A. Mr. Christensen and I have not discussed any- 
thing that we have talked about here on the stand. 

“QO. Or Mr. Finley? 

“A. No. 

“Q. Or any other attorney representing Mr. Finley? 

“A. No, sir. 

“Q. Or any other person representing Mr. Finley? 

“A. No, sir. ; 

“Q. You have had no such talk with anybody? 

| eeeehave not.” 

Do you wish to let that testimony remain as it is? [274] 

Ape Yes, Sir. 
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QM. And you have had no such conversation with 
anybody ? 

A. I have not discussed the trial with Mr. Finley or 
his attorneys, as I told you. 

©. You know a young lady named Miss Janice Hal- 
pern, do you not? Ba I do. 

Q. Who is she? 

A. She is Lew Wasserman’s secretary at M. C. A. 

©. And when did you see her recently? 

A. One day last week. I do not recall the exact day. 

QO. What day last week? 

A. Thursday or Friday. I am not certain. We had 
luncheon. 

Q. And where did you have lunch? 

A. At Sherman’s in Beverly Hills. 

QO. At whose suggestion or invitation did you go 
there? 

A. Well, we have been friends for a number of 
years, and whenever I am going over to Beverly Hills, 
if it is convenient, we meet for lunch. 

QO. And you went to her office? 

A. I picked her up outside the office; yes. 

Q. And then you went to lunch together? 
A 


Nees. 
©. Who went to lunch with you other than Miss 
Halpern? [275] i) Novone: 
QO. Just the two of you? A. That is tight 


Q. Did you have any conversation with her there? 
A. Well, naturally. 
Q. You did talk, didn’t you? PS, 
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Q. And you were sitting at the table, discussing 
various matters, and you told her, did you not, that 
you had been subpoenaed in this case? Eee did, 

©. And you showed her a subpoena in this case? 

ee A did 

©. And did you not at that time say that sometime 
before that Mr. Finley had talked to you about this case? 

A. I told her that Mr. Finley had told me I was 
going to be subpoenaed; yes. 

Q. Yes. 

A. But nothing in fact— 

Q. Then you had talked with Mr. Finley? 

A. He had asked me if I would testify, when he 
knew he was going to trial, and I said, “Yes, I would,” 
but that was all. 

Q. And you and this young lady, Miss Halpern, did 
discuss this case at the luncheon? [276] 

A. Just that far; that is all we said. 

Q. Didn't you say to her that you trusted that would 
not break up your friendship and hers with each other 
because you were going to testify in this case? 

A. I said it in a kidding way, Mr. Doherty, because 
Miss Halpern is very fond of the office for which she 
works, and jokingly, I said, “I hope that this will not 
come between our beautiful friendship.” That was all. 
And she left and said, ‘““Well, of course not.” 

Q. Didn’t she say it didn’t matter to her what hap- 
pened? That it had nothing to do with your friendship? 

A. Possibly she did. 

QO. And didn’t you say to her then, in words and 
substance, as follows: That two fellows, leg men you 
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called them, from the attorney’s office had been up to 
see you the day before; had taken you to lunch and asked 
you to testify in the case and subpoenaed you? 

A. They asked me if I would testify. They repeated 
what Mr. Finley had said. I am sure J didn’t call them 
“leg men” because that is not a phrase which is familiar 
to me or habitual. 

Did you go to lunch with them? 

Yes, I did; we went to luncheon. 

And who were these gentlemen? 

Mr. Jaffee and Mr. Karp. [277] 

This gentleman here? 

Yes, and the gentleman behind Mr. Finley. 
And who else went with you to lunch? 
No one. 

Just the two of you? EX, SESS, 
How long were you at lunch? 

An hour, as I always am. 


O FOO FOFO PO SO 


And during the conversation, there was nothing 
said about the present case and what you were going 
to testify to? 

A. No. They told me I was going to be subpoenaed, 
and I would presume, so that I would have my affairs 
in order at my office. But no mention was made of any 
testimony I was to bring up or anything of that sort. 

Q. They gave you, did they not, a subpoena at that 
time? A. No; they did not. 

Q. They did not give you the subpoena there? 

i Ney 

Q. And so, when this fine young gentleman here that 
you have just mentioned sat and talked with you last 
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Thursday for one hour at lunch, nothing was said by him 
to you or by you to him as to what you knew about 
this case? 

A. I do not recall exactly. We were sitting at the 
Town and Country Market, and a man whom I knew 
walked up and we called him over to the table, and he 
sat with us all the [278] time that we were eating 
lunchean and he more or less monopolized the conversa- 
tion, consequently we had very little to say. 

Oi ves: 

A. And we ate our luncheon and they went back. 

Q. Was not the question asked you, in substance 
and effect, something respecting what you were to say 
about Mr. Ames Bishop, one of the defendants in this 
case, and that you said he had been wonderful to you; 
that you had worked for him and he had been very fine 
to you before and ever since, or words to that effect? 

A. I do not recall. Those are my feelings about Mr. 
Bishop. I have always regarded him as a very good 
friend. 

©. And didn’t they ask you names of former em- 
ployees of M. C. A. and you gave them the names of 
Eileen Quinn and Elsie Jensen? 

A. Yes, I probably did. 

Q. And they were two former employees of M. C. A.? 

A. Yes. 

©. And you told the young men, so you told Miss 
Halpern, that you did not know where Elsie Jensen 
could be located? 

A. 1! do not remember. I may have, because I don’t 
know. I know her as an acquaintance. We have never 
been very friendly. 
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Q. Well, didn’t you say to those young gentlemen 
that [279] you did not know where they could locate 
Elsie Jensen? A. Probably. 

©. And didn’t you also say to Miss Halpern that 
you gave him the name of Eileen Quinn because you did 
not think they would bother her because she was out of 
town? A. No, I did not. 

©. You did not say that? 

A. I gave them the name of Eileen Quinn. 

Q. Didn’t you then meet her again on Sunday and 
have dinner with her? A. No. 


Did you talk to her on the telephone on Monday? 


©. When did you meet with her again? 

Pee iedaven.t secnmhen. 

Q. What? A. I have not seen her since. 
Q. You have not seen her since? A Ne 
Q. 

aN 


I do not remember. She called me one morning. 
I was ill with a sore throat. She wanted to know how 
I was feeling and I told her I didn’t feel well and would 
speak with her later. 

Q. When did you have lunch with her at Delhaven’s? 

A. I1donot remember, Mr. Doherty. This whole week 
is all very confused right now [280] 

Q. Well, didn’t you have lunch with her at Delhaven's 
on last Monday? 

A. Let me think. I may have. I may have. 

Q. You may have. Now, that is just less than four 
days ago. 

A. Iam trying to recall. Yes, I guess I did. I know 
I was in Beverly Hills Monday. 
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Q. You guess you did. Didn’t you tell her there at 
that time that Mr. Finley had talked with you about 
your testimony? Eo) didmnat: 

Q. You did not? A. imdideniet: 

©. And you are willing to stand on your testimony 
that you never talked with Mr. Finley or this fine young 
gentleman here at the counsel table anything respecting 
what you were going to testify to in this case? 

A. Definitely not. [281] 

QO. Now, you have seen Miss Quinn lately, haven’t 
you? Les. 

©. And you found that she has been subpoenaed in 
this case to testify for Mr. Finley, and she was sub- 
poenaed at San Francisco? 

A. Well, I don’t know. Miss Quinn was in Los 
Angeles. 

©. Well, she has stayed at your house, has she not? 

Peeeciicedid, yes. 

Q. She has stayed at your house since she was sub- 
poenaed ? A. Yes, she was my house guest. 

©. And neither you nor Miss Quinn talked about 
what you were going to testify about in this case? 

A. No, we didn’t. Miss Quinn and I have been friends 
for a long time. We have many things to discuss. She 
wanted to know what the case was about, because she 
has been out of the business for some years, and I gave 
her a brief resume of it. 

QO. Where did you find out what this case was about? 

A. Well, I think everybody in the music business 
knows about it. I have read about it in the papers, and 
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I know Mr. Finley, and everybody has been considerably 
interested since we heard there was to be a case. 

Q. In what papers did you read about it? 

A. Trade papers, “Variety” “Billboard,” and the [282] 
“Daily News.” Those are the papers I generally read. 

Q. Where did Mr. Christensen get the information 
that caused him to ask you where you had worked on 
specific dates? 

Mr. Christensen: To which we object as calling for 
her conclusion and opinion. 

The Court: Overruled. 

The Witness: Would you repeat the question, please? 

The Court: Read it, please. 

(The question was read.) 

The witness: Could you qualify it? I don’t under- 
stand, for example,— 

©. By Mr. Doherty: Well, Mr. Christensen asked 
you various questions here running over some ten or 
twelve pages yesterday about conversations you had with 
people at ‘different times and places, and where you 


worked. Where did Mr. Christensen get that informa- 


tion, if you know? A. I don’t know. 
Q. —in order to enable him to ask you those ques- 
tions? 


A. I don’t know. He could have gotten it from al- 


most any one in the music business, I presume. 
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Q. Now, referring to page 244 in the transcript, 
beginning at line 5, Mr. Christensen asked you these 
questions, and these answers were given: 

“Q. During the time that you were there, did 
you [283] have any conversation with Mr. Bishop con- 
cerning a contract with Wayne Daillard? 

“A. Well, yes. 

“Q. Tell me what that was. 

“A. Oh, possibly three or four months after I had 
commenced working there and was learning the music 
business we discussed the fact that M. C. A. was book- 
ing the Pacific Square Ballroom. 

“Q. By ‘we’ you mean you and Mr. Bishop? 

“A. Mr. Bishop and I were. 

“Q. That is one of the defendants here? 

ey eS. 

“OQ. Tell me what was said. 

“A. Something to the effect that there was an exclu- 
sive booking arrangement with Pacific Square, and I had 
been reading the by-laws of the American Federation 
of Musicians to familiarize myself with the business. 
I knew nothing about it, and I had recalled a phrase 
stipulating that no agent could book exclusively. And 
he said or intimated— 

“Q. Who said? 

“A. Mr. Bishop intimated there were— 

Si iieWeberty: Just a minute. 

“By Mr. Christensen: 

“Q. Instead of intimated, what did he say or do? [284] 

“A. Iam sorry. He sort of smiled and said, ‘Well, 
there are ways of getting around that,’ to be exact 
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Now, where did Mr. Christensen get the information that 
there was a conversation between you and Ames Bishop— 

Mr. Christensen: To which we object. 

Mr. Doherty: —respecting the Wayne Daillard con- 
tract made in 1941, if you know. 

Mr. Christensen: To which we object as calling for 
her conclusion or opinion. 

iececourt: Overruled 

The Witness: I do not know. 

OQ. By Mr. Doherty: Now, are you certain that you 
didn’t tell Mr. Finley, or this fine young gentleman here 
at the counsel table, about this conversation when you 
talked with Mr. Finley and with this young gentleman? 

A. I mentioned the agreement to Mr. Finley several 
months ago after he had gotten the lease at Mission 
Beach. I had told him, by that time I believe every one 
in the industry knew that Mr. Bishop was booking Pacific 
Square, and I had remarked about it to him about that 
time, but I don’t believe we have discussed it since. 

QO. You remarked to Mr. Finley that there was a 
contract between Music Corporation of America and 
Mr. Daillard for Pacific Square? [285] Acie 

©. You told Mr. Finley at that time the substance of 
this conversation to which you have testified, did you not? 

A. I possibly may have. 

Q. You then did talk with Mr. Finley before coming 
to this court? 

A. Over a year ago, yes, Mr. Doherty, but I didn’t 
know I was coming to court then. 

©. I will show you a photostatic copy of an original 
letter, this being the letter to Pacific Square Corporation 
from Music Corporation of America. Now, is that the 
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letter that you and Mr. Bishop discussed on the occasion 
that you refer tor 

A. I believe so. I had never seen the letter except just 
like this to glance at. 

©. You never read it? 

A. No, I didn’t. I presume that is the same letter. 

Mr. Doherty: It is stipulated, Mr. Christensen, that 
this is a photostatic copy of the letter between Music 
Corporation of America and Pacific Square Corporation 
which is involved in the issues in this case? 

Mr. Christensen: Mr. Doherty, I only know that this 
letter was presented by Mr. Jules Stein and attached to 
his deposition. That is my only knowledge on the sub- 
ject, sir. 

Mr. Doherty: You have no objection, then, to its 
being [286] introduced at this time? The young lady gives 
as her opinion, and I am not quoting her exactly, that 
from her casual observation it is the letter. 

Mr. Christensen: I have no objection. 

Mr. Doherty: May it be marked, your Honor, as De- 
fendants’ E? 

dines@ourt: So ordered, 


(The document referred to was marked as Defendants’ 
Exhibit E, and was received in evidence. ) 


Mr. Doherty: May I read it to the jury, your Honor 
please? 


The Court: Yes. 


Mr. Doherty: This is a photostatic copy of an orig- 
inal document on the letterhead of Music Corporation of 
America, dated November 4, 1941: 
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“Pacific Square Corporation 
Pacific Boulevard Ballroom 
Ash Street 

San Diego, California 


“Gentlemen: 


“This letter confirms agreement made between us today, 
as follows: 


“1. We agree to give you first refusal on all orchestra 
bookings for the city of San Diego. If you do not contract 
for any orchestra offered you within forty-eight (48) 
hours from the first submission, [287] we are free to sell 
this orchestra anywhere in your territory upon terms no 
less than submitted to you. It is definitely understoood, 
however, that engagements in theatres, expositions, fairs 
and the like are not included in this agreement. 


“2. In consideration of our granting you the first re- 
fusal on orchestra bookings, you agree to buy from us 
either seventy-five (75) per cent of the orchestras offered 
to you upon the terms submitted, or a minimum of thirty- 
five (oo) orchestras per year. 


“3. You further agree that should you employ a weekly 
house band, averaging two (2) or more days per week, 
that this house band will be obtained from us for at least 
forty-eight (48) weeks out of the year. 


“You understand and acknowledge the fact that in all 
cases we are acting only as agents for our orchestras and 
will use our best efforts to supply all the orchestras under 
our management according to the above conditions. How- 
ever, it is understood that should an orchestra of its own 
accord accept engagements in your territory that we are 
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unable to control such bookings, and we shall not be re- 
sponsible therefor. All the rules and [288] regulations of 
the American Federation of Musicians become a part of 
this agreement. 

“The original term of this agreement extended from 
January 1, 1941 to January 1, 1942. You are to have 
options to extend this agreement for five (5) successive 
periods of one year each, commencing on January Ist and 
ending on Decmber 31st of each year, provided that you 
have. complied with all of the terms and conditions of this 
agreement during the preceding year. 


“These options are to be exercised consecutively by 
written notice to be received by this office prior to January 
Ist of each year. If you have not complied with the terms 
and conditions of this agreement it automatically comes 
to an end at the end of the year within which the failure 
to comply occurred. 

“It is also understood that all orchestras booked by you 
under this agreement may be played only at the Pacific 
Boulevard Ballroom, Ash Street, San Diego, or Mission 
Beach Ballroom unless you receive written consent from 
us to alter this arrangement. 


“Tf this letter is satisfactory kindly have one of your 
officers signify your acceptance by [289] signing for your 
company in the space provided below. 


“Yours very truly, 
“Music Corporation of America” 
And there are two signatures. One looks like Mr. 


Kramer, written very poorly, so I will not vouch for the 
signature, and then at the lower left-hand side there is: 
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“Accepted : 
“Pacific Square Corporation 
“By Wayne Dailard, President.” [290] 


Mr. Doherty: Mr. Christensen, solely for the purpose 
of expediting the trial and putting the matter before the 
jury in more consecutive order, have you any objection 
to the introduction at this time of the subsequent contract? 


(Discussion between counsel off the record.) 


Mr. Doherty: Excuse us, your Honor. Consel are 
trying to get to an agreement to expedite matters here. 

The Court: Now, gentlemen, you had better have your 
conversation later. 

Mr. Christensen: Yes, go right ahead. 

The Court: JI don’t know whether you can be heard or 
not. These sounding walls are very keen, and I can hear 
what you say, and maybe some of the jury can. 

Mr. Doherty: They are freakish, your Honor. Some- 
times there is a dead space. Sometimes when I stand here 
and your Honor speaks, I don’t hear a word, and if I 
step back, I can hear you clearly. 

We now offer as Defendants’ F a document dated the 
3rd day of May, 1944. 

May I read just a brief part of it to the jury? I will 
not read all of it. It will be all in evidence, but I don’t 
intend to take the time to read the entire document. 

The Court: If it is satisfactory to the other side. 

Mr. Doherty: Would you like to have all of it read? 

Mr. Christensen: Yes. [291] 


(The document referred to was marked as Defendants’ 
Exhibit F, and was received in evidence. ) 
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Mr. Doherty: Now reading Defendants’ Exhibit F, 
entitled “Agreement.” 

“This Agreement, executed in duplicate as of the third 
day of May, 1944, by and between Music Corporation of 
America, a corporation, first party, and Wayne W. Dailard 
and Frances A. Dailard, second parties, 


Witnesseth: 


“Whereas, first party is the exclusive agent and repre- 
sentative of a number of orchestra leaders and orchestras, 
and 


‘Whereas, second parties, as general partners of Pacific 
Square, Ltd., a limited partnership, are the operators of 
Pacific Square Ballroom, at Pacific Boulevard and Ash 
Street in the City of San Diego, County of San Diego, 
State of California, and 

“Whereas, one or both of said second parties, alone or 
in conjunction with others, are the operators of the Mis- 
sion Beach Ballroom, at Mission Beach, in the County 
of San Diego, State of California, and 


“Whereas, first party is desirous of furnishing orches- 
tras to second parties and second parties are desirous 
[292] of obtaining orchestras from firty party, 

“Now, Therefore, in consideration of the premises and 
of the respective covenants and agreements of the parties 
herein contained, it is mutually agreed as follows: 

“(1) First party agrees to afford to second parties 
the first refusal on all orchestra bookings offered by first 
party for engagements at ballrooms, open air pavilions, 
street dances in the County of San Diego, State of Cali- 
fornia, it being understood and agreed, however, that first 
party shall be under no obligation to offer to second parties 


oz Larry Finley and Miriam Finley vs. 


(Testimony of Isabel Katleman) 


the first refusal of such orchestra bookings for engage- 
ments in theatres, concerts, radio broadcasts, and other 
similar functions. 


“In the case of expositions and fairs, first party shall 
give second parties the first refusal on all orchestra book- 
ings for engagements at commercial ballrooms, .dance halls, 
open air pavilions, street dances, within or in connection 
with such exposition or fair, but shall not be obliged to 
do so in the case of engagements at non-commercial ball- 
rooms, dance halls, open air pavilions, street dances, or 
the like, nor in connection with engagements at theatres, 
shows, cafes, night clubs, radio [293] broadcasts, con- 
certs, or the like, within or in connection with such ex- 
position or fair. 


“For the purposes of this agreement a commercial ball- 
room, dance hall, open air pavilion, street dance, shall be 
deemed to be one which is operated primarily for profit 
or gain; and a non-commercial ballroom, dance hall, open 
air pavilion, street dance, or the like, shall be deemed 
to be one operated primarily for the good-will or advertis- 
ing value thereof rather than for the profit or gain realized 
or to be realized from the operation thereof. 


(2) <All orchestra bookings offered by first party to 
second parties pursuant to this agreement shall be sub- 
mitted to second parties at San Diego, California, for their 
acceptance or rejection. If second parties shall not accept 
and contract for any orchestra so offered within forty- 
eight (48) hours from the submission of the same to 
second parties, first party shall be free to offer said 
orchestra elsewhere within San Diego County; provided, 
however, that it shall not offer the same upon terms or 
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conditions more favorable to the purchaser than the terms 
and conditions upon which it was offered to second par- 
ties. [294] 


“(3) This agreement extends to all orchestra leaders 
and orchestras under the management of first party, and 
first party agrees to employ its fullest powers and re- 
sources to supply second parties with all leaders and 
orchestras under first party’s management in accordance 
with this agreement. it is understood and agreed, how- 
ever, that if any leader or orchdestra under first party’s 
management accepts an engagement in San Diego County 
otherwise than through the offices of first party, and 
under circumstances not subject to the control of first 
party, and under circumstances not subject to the control 
of first, first party shall be under no obligation to second 
parties on account thereof. 


“(4) All the rules and regulations of the American 
Federation of Musicians now or hereafter existing are 
hereby made a part of this agreement. 


“(5) This agreement shall commence on the first day 
of May, 1944, and shall continue thereafter to and includ- 
ing the thirtieth day of April, 1945; provided, however, 
that second parties shall have options to extend this agree- 
ment for five (5) successive terms of one year each com- 
mencing on the [295] first day of May and ending on 
the thirtieth day of April in each instance, upon condition, 
however, that second parties shall have complied with all 
the terms and conditions of this agreement during the 
preceding year. Such options are to be exercised consec- 
utively by written notice to be received by first party at 
its offce at Beverly Hills, California, on or before May 
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first of each year. If second parties shall fail to comply 
with the terms and conditions of this agreement, the same 
shall automatically come to an end at the end of the 
current term during which failure to comply occurs. 

“(6) No orchestra furnished by first party to second 
parties hereunder shall be played at any place other than 
Pacific Square Ballroom, Pacific Boulevard and Ash 
Streets, San Diego, California, or Mission Beach Ball- 
room, Mission Beach, San Diego, California, or a ball- 
room, dance hall, open air pavilion, street dance, operated 
by second parties at an exposition or fair within San 
Diego County, without the written consent of first party. 

“(7) In consideration of this agreement, second par- 
ties agree to purchase from first party [296] either a min- 
imum of seventy-five (75) per cent of the orchestras 
offered by first party to second parties pursuant to this 
agreement, or in the alternative, a minimum of thirty-five 
(35) orchestras per year, which thirty-five (35) orchestras 
cannot be less than 75% engaged by said second party. 

“(8) In futher consideration of this agreement, second 
parties agree that if they should employ a weekly house 
band playing an average of two or more days per week, 
such house band shall be purchased from first party for 
a minimum of forty-eight (48) weeks out of the year. 

“(9) This agreement is personal to the parties hereto 
and is not transferable to any other parties, firms, persons, 
or corporations. 

“(10) This agreement supersedes the previous letter 
agreement dated November 4, 1941. 

“In Witness Whereof, the parties hereto have executed 
this agreement as of the day and year first above written. 

“Music Corporation of America, 
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Signed by an officer who I think is Mr. Jules Stein, the 
president. I will not vouch for that. It looks like the 
signature of Mr. Stein. And “Wayne W. Dailard” and 
“Frances A. Dailard.” [297] 


Mr. Doherty: That is all. 


Mr. Christensen: Mr. Doherty, you mean that is all 
the questions you have? 
Mr. Doherty: Yes, sir. 


Re-Direct Examination 
By Mr. Christensen: 

Q. Miss Katleman, you were asked concerning a por- 
tion of your conversation had with Mr. Jaffe. Will you 
tell us what the rest of the conversation was? 

A. You mean on that what we talked about at the 
luncheon? 

©. Yes, I would like to have the whole picture, if 
you will. 

The Court: The whole picture is not conversation. 
The first question was proper. Now you have modified 
it and it is not proper. 

Mr. Christensen: I used “picture” as meaning the 
whole conversation. 

The Court: It has no meaning in court. 

The Witness: We talked about what Mr. Jaffe had 
done in the war, and various medals he had won, and we 
talked about his new baby and the furniture he bought 
for his house. That took up the luncheon hour. I didn’t 


want to particularly discuss the trial, and that was all. 
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Q. By Mr. Christensen: Now, you have told us that 
you told Mr. Finley of the fact of the conversation with 
Mr. Bishop, [298] and I am not clear when that con- 
versation took place, Miss Katleman. [299] 

‘AA. 1 believe it was a week or so after Mr. Finley had 
gotten a lease on Mission Beach; around that time. 

QO. Then, that would be about November of 1944; 
would that help you to fix the date for us? 

A. Yes, I imagine. I believe he was awarded the lease 
in October of that year, toward the end of October, and 
it was a week or so after that. 

©. And where did that conversation take place? 

A. In my office at the William Morris Agency? 

©. Was there any person present other than you two, 
Miss Katleman? 

A. I don’t remember. Mr. Finley came up to see Jack 
Flynn and was waiting for him, and we were talking. 
There may have been people wandering in and out, and 
I don’t believe anyone was there during the entire con- 
versation. 

©. What was that conversation? 

A. He was curious to know just what the arrange- 
ment was, as I recall it, between M. C. A. and Pacific 
Square; and I told him what I knew of it, which by then 
was common knowledge. Everyone in the music business 
knew it, so actually I was not violating any confidences so 
far as I know. 

Q. Excepting in passing in the hall or passing, have 
you ever talked with me in your lifetime? 

A SING | haven't. We said, “Hello.” 
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Q. Either in person, telephone, communicated by mail, 
[300] telegraph, telephone, or anything else? 
A. No. I didn’t know who you were when I came in 
here. 
Re-Cross Examination 


By Mr. Doherty: 

Q. How long have you known Mr. Jaffe? 

A. Oh, about a week and a half, possibly, from the 
day he came into the office. 


Q. That was the first time you ever saw him? 
Di VES) 

Q. And then you went to lunch with him? 

Dee N-ES: 


©. And did he tell you why he wanted to go to lunch 
with you? 

A. Well, it was lunch time and we were all hungry. I 
was just getting ready to go and he said, ‘Well, let us all 
go together.” 

Q. You had never seen him before? 

pee oe! Mad not. 

QO. Who made the suggestion? Did you call him up 
and say you would like to go to lunch with him? 

A. No. He came into the office. 

Oh, he came into your office? 

And it was one o’clock. 

What is it? 

He and Mr. Karp came into the office. I don’t 
know [301] if Mr. Finley was with him or not. My office 
and Mr. McDonald’s are separated by two other offices. 


> iO >O 
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Q. Who introduced you to Mr. Jaffe and the other 


gentleman with him? 

A. They came in and introduced—I had met Mr. Karp 
once before with Barney McDevit. They came into the 
office to see Mr. McDonald, and he came back ostensibly 
to say “hello” and introduced me to Mr. Jaffe. 

Q. You said just a moment ago that when Mr. Jaffe 
and the other gentleman came into the office you did not 
know whether Mr. Finley was with them or not. 

A. No; I do not. 

Q. Can you refresh your recollection? It is only, you 
know, a week ago or thereabouts. 

A. I did not see him. He may have gone directly into 
Mr. McDonald’s office, and the floor plan of the building 
being such that I would not have seen him, you see. 

Q. Mr. Finley did not introduce you to Mr. Jaffe? 

A. No; Mr. Karp did. 

©. Did Mr. Finley telephone to you that Mr. Jaffe 
was coming out to see you? ie NG: 

©. Did anybody telephone to you that Mr. Jaffe was 
coming out? 

A. No; and I had a previous luncheon engage- 
ment with [302] one of the girls in the office when they 
walked in. 

©. And you broke that engagement and went with 
Mr. Jaffe? A. Yes,-and dir ip. 

Q. A perfect stranger to you up until that time? 

Ayes ies: 
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O. And you just broke the engagement with the young 
lady you were having lunch with and went to lunch with 
Mr. Jaffe, a man you had never seen before? 

A. Well, I had seen Mr. Karp before, and sometimes 
it is more enjoyable to go to luncheon with two gentlemen 


rather than with another girl. 


©. And they just indicated they came out to take you 
to lunch? A. Yes. 


©. And you went to lunch, sat at the table there and 
ate lunch, and talked nothing about why they had come 
to see your 


A. They told me that I was going to be subpoenaed, 
as I told you before, and asked me if I would testify, to 
which I agreed, and the conversation then went into other 
channels. 


Q. And they asked you if you would testify and you 
said that you would? gee ele citcle 

©. And did you tell them then what you would testify 
to? [303] 

A. I don’t believe so, no. I am quite sure that I did 
not. We did not dwell upon the trial, as I told you pre- 
viously. 

Mr. Doherty: Read that last answer, please. 

(Answer read by the reporter.) 


Q. I am not asking you whether you dwelt upon it. 
Was anything said in that conversation as to what you 
were going to testify to in this case respecting conversa- 
tions you had with Mr. Ames Bishop on the telephone, 
conversations you had with Mr. Ames Bishop in his office, 
or any other phase of this case? A. No. 


320 Larry Finley and Muiriain Finley vs. 


(Testimony of Isabel Katleman ) 


QO. Was Mr. Ames Bishop’s name mentioned in the 
conversation? 

A. Yes. They asked me if I knew him and I said, 
leer 

©. Was Mr. Daillard’s name mentioned in that con- 
versation? A. Vdoniemrecall: 

Q. Was Mr. Finley’s name mentioned in the conversa- 
tion? Loe cs: 

QO. Was Music Corporation of America’s name men- 
tioned in the conversation? 

A. I don’t remember, Mr. Doherty. I am sorry. 

Q. You do not remember that? A. No. [304] 

Q. And then, when you got through lunch, after you 
talked about Mr. Jaffe’s baby and other pleasantries, they 
took you back to the office? Be SS Se, 

Q. And did they come into your office at that time? 

A. No. They let me off outside and they drove on. 

Q. And when you went back into the office was Mr. 
Finley there? 

A. I don’t think so; no. No, I am quite sure he was 
not. 

©. How did you know Mr. Finley was in the building 
and may have gone into Mr. McDonald’s office when Mr. 
Jaffe first came into your office? 

A. I didn’t know. I said he may have. I had no way 
of knowing. 

Q. Did you learn later that Mr. Finley had been in 
to Mr. McDonald’s office? 


